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STATE  OF  ILLINOIS 
APPELLATE  COlTiT 
THIRD  DISTRICT. 


General  No.  10295 

Allen  B.  Piper,  Individually  and  as  Co- 
Executor  of  the  Last  Will  and  Testament 
of  Louis  A.  Piper,  Deceased,  et  al., 

Plaintiffs, 

#  #        * 

Glenn  H.  Barr,  Conservator  of  the  Estate  of 
Allen  B.  Piper,  Incompetent,  Louisa  I.  Piper, 
Allen  L.  Piper,  and  Carolyn  Marie  Curl, 

Plaintiffs-Appellants , 

vs. 

Harry  K.  Piper,  Individually  and  as  Co- 
Executor  of  the  Last  Will  and  Testament  of 
Louis  A.  Piper,  Deceased,  Florence  Piper, 
Karen  Piper  and  The  Edgar  County  National 
Bank  of  Paris,  Trustee  under  the  Last  Will 
and  Testament  of  Louis  A.  Piper,  Deceased, 

Defendants-Appellees  „ 


Agenda  No.  6. 


Appeal  from  the 
Circuit  Court  of 
Edgar  County 


REYNOLDS,  J. 

The  case  involves  the  construction  of  a  will.   The  appeal  is 
taken  from  a  decree  entered  by  the  trial  court  finding  that  certain 
notes  owed  by  one  of  the  testator's  sons  to  the  Edgar  County  National 
Bank  of  Paris  which  the  testator  signed  as  anaocom  modation  party, 
were  not  excused,  forgiven  or  cancelled  by  the  terms  of  the  will. 
The  plaintiffs  appeal. 
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Louis  A.  Piper  died  testate  on  July  16,  1955,  and  by  his  will 
he  appointed  the  Edgar  County  National  Bank  of  Paris,  as  trustee  of 
the  estate,  and  requested  the  appointment  of  his  two  sons  as  executors, 
The  two  sons  were  Allen  B.  Piper,  one  of  the  plaintiffs,  and  Harry 
K.  Piper,  one  of  the  defendants.   The  wives  and  children  of  nllen 
B.  Piper  and  Harry  K.  Piper  are  parties  to  this  suit,  but  since 
their  rights  are  contingent,  we  will  consider  only  the  richts  of 
the  sons  in  this  opinion  and  Allen  B.  Piper  will  be  designated  the 
plaintiff  and  Harry  K.  Piper  the  defendant.   During  the  pendency 
of  this  cause,  Allen  B.  Piper  has  become  incompetent,  and  Glenn 
H.  Barr,  Conservator  for  the  Estate  of  Allen  B.  Piper,  Incompetent,. 
is  now  acting  and  is  substituted  for  Allen  B.  Piper,  but  both  Allen 
B.  Piper  and  Glenn  H.  Barr  will  be  designated  as  the  plaintiff.. 

At  the  time  of  his  death,  Louis  A.  Piper  was  an  accomodation 
maker  on  three  notes  to  the  Edgar  County  National  Bank  of  Paris, 
one  in  the  amount  of  $10,600o00,  dated  April  27,  1955,  one  in  the 
amount  of  $3400.00,  dated  June  11,  1955,  and  one  in  the  amount  of 
$700.00,  dated  June  11,  1955.   The  notes  were  sioned  "Paris  Foundry 
&  Machine  Works",  and  by  A.  B.  Piper  and  L.  A.  Piper.  It  is  not 
disputed  that  A.  B.  Piper  was  Allen  B.  Piper  and  the  L.  A.  Piper 
was  Louis  A.  Piper.   The  business  name  "Paris  Foundry  &   Machine 
Works"  was  neither  a  corporation  nor  a  partnership,  but  was  merely 
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the  name  and  style  under  which  the  said  Allen  B.  Piper,  as  an 
individual,  conducted  his  business. 

The  will  was  probated  and  Allen  B.  Piper  and  Harry  K. 
Piper  were  appointed  and  qualified  as  co-executors  of  the  will. 
Later,  the  Edgar  County  National  Bank  of  Paris  filed  its  claims 
for  the  three  notes,  the  claims  were  allowed  and  because  of  this 
indebtedness  the  question  in  this  cause  arose.   By  the  terms  of  the 
will  it  was  provided  that  debts,  obligations  or  claims  of  the 
testator  against  his  two  sons  were  forgiven  in  the  following 
language: 

"5,  I  will  any  and  all  debts,  obligations  or  claims 

that  I  may  have  against  either  of  my  sons  be  can- 
celled and  held  for  naught,  and  in  the  event  that 
either  of  my  said  sons  shall  owe  me  or  my  estate  any 
sums  of  money,  he  shall  not  be  required  to  pay  the 
same." 
Although  the  testimony  shows  that  Louis  A.  Piper  did  not  re- 
ceive any  of  the  money  represented  by  the  notes  to  the  bank,  and 
all  money  received  from  the  notes  was  used  by  and  was  for  the  be- 
nefit of  the  son  Allen  B.  Piper,  Louis  A.  Piper  was  a  primary 
obligor  on  these  notes.   In  the  absence  of  the  provision  of  the 
will,  there  could  be  no  question  that  the  estate  of  Louis  A.  Piper, 
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Deceased,  had  a  good  and  valid  claim  tor  recompense  from  the 
son  Allen  B.  Piper.  The  will  left  the  estate,  subject  to  the 
trust,  to  the  two  sons  in  equal  shares.   It  is  the  contention 
of  the  plaintiff  Allen  B.  Piper  that  Paragraph  No.  5  of  the  will 
cancelled  such  an  obligation,  and  the  contention  of  the  defendant 
Harry  K.  Piper  that  such  obligation  was  not  cancelled. 

The  notes  themselves  were  renewals  of  previous  notes  made 
by  Allen  B.  Piper  with  Louis  A.  Piper  as  accommodation  maker,  but 
it  is  conceded  that  the  originals  of  the  notes  and  the  renewals 
were  not  in  existence  at  the  time  of  the  making  of  the  will.   The 
testimony  and  exhibits  showed  that  approximately  fifty  other  notes 
ranging  in  time  from  1942  to  1950  were  made  to  the  same  bank,  all 
signed  the  same  way,  namely,  Paris  Foundry  &  Machine  Works  with 
the  signature  of  A.  B.  Piper  and  L.  A.  Piper.  The  trial  court 
admitted  these  other  notes  "for  the  sole  purpose  of  showing  a 
course  of  dealing".   In  the  trial  court's  "Memorandum  Opinion" 
he  speaks  of  the  will  as  having  been  executed  some  three  years 
before  the  three  notes  in  question  originated.  This  statement 
is  questioned  by  the  plaintiff,  but  this  court  does  not  regard 
this  question  as  too  important.   It  is  unquestioned  that  the  notes 
in  question  were  executed  after  the  will  was  made,, 
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In  the  trial  of  this  case,  many  facts  were  Btipttlated 
and  there  is  little,  if  any,  evidence  that  is  in  question. 
Mr.  Lucas,  the  banker,  was  a  bit  vague  as  to  some  matters, 
but  they  do  not  seem  important.  He  did  identify  the  signa- 
tures, the  notes  in  question  and  the  notes  made  before  1950, 
and  stated  in  all  cases  the  consideration  for  the  notes  was 
transferred  to  the  account  of  the  Paris  Foundry  &  Machin.  V~rks 
and  that  none  of  this  money  w«  ever  paid  over  to  or  received 
by  Louis  A.  Piper.   There  was  testimony  by  Mary  Weger,  who 
looked  after  Louis  A.  Piper  some  time  in  1950  as  a  nurse  and 
housekeeper,  but  her  testimony  is  only  to  the  effect  that  she 
saw  Allen  B.  Piper  at  his  father's  home  almost  every  day  and 
that  a  few  times  he  took  his  father  with  him  on  trips.   James 
Peters,  an  employee  at  the  foundry  testified  he  saw  the  father 
there  several  times,  and  that  some  times  he  would  paint  articles 
for  the  firm  and  do  some  sawing.  Both  this  witness  and  Mary  rfeger 
stated  they  also  saw  the  other  son,  Harry  K.  Piper  visit  his 
father  from  time  to  time.   In  the  opinion  of  this  court,  none  of 
this  testimony  has  any  bearing  on  the  point  involved,  namely 
the  construction  of  Paragraph  No.  5  of  the  will,  unless  as  the 
trial  court  stated,  the  testimony  of  Mr.  Lucas  and  the  introduction 
of  the  other  notes  showed  a  course  of  dealing  between  the  son 
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Allen  B.  Piper  and  his  father  Louis  A.  Piper. 

The  stipulations,  while  helpful  in  understanding  the  issues, 
throw  very  little  light  on  the  question  involved.   It  was  stipu- 
lated that  the  notes  to  the  bank  were  unpaid;  that  judgment  had 
been  entered  on  them;  that,  L.  A.  Piper  was  not  a  partner  nor  in 
any  way  interested  as  an  owner  in  any  capacity  in  the  Paris  Foundry 
&  Machine  Works;  that  L.  A.  Piper  at  no  time  received  any  of  the 
money  represented  by  the  three  unpaid  notes,  or  the  other  notes 
introduced  in  evidence;  that  the  money  was  transferred  to  the 
account  of  the  Paris  Foundry  &  Machine  Works,  which  was  owned 
entirely  by  Allen  B.  Piper. 

The  only  question  before  the  trial  court  was  an  interpretation  of 
Paragraph  No.  5  of  the  will,  and  the  stipulations  and  the  evidence 
do  not  disclose  any  facts  or  circumstances  that  might  aid  in  the 
interpretation,  unless  the  evidence  that  the  father  had  for  some 
years  gone  on  the  notes  of  his  son,  so  that  the  son  might  borrow 
money  from  the  bank,  has  some  evidentiary  value.   The  trial  court 
admitted  the  notes  made  prior  to  the  notes  in  question  only  as  evidence 
of  course  of  dealing  between  the  father  and  son,  but  in  it's  opinion 
did  not  regard  this  course  of  dealing  as  decisive  as  to  the  father's 
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wishes  as  expressed  in  the  will. 

The  plaintiff  in  his  brief  has  broken  down  his  "Points  and 
Authorities"  into  "The  Evidence",  "The  Promissory  Notes",  and 
"The  Will"  and  has  cited  some  sixty-five  to  seventy  authorities 
in  support  of  his  contentions,,   The  three  divisions  are  then  sub- 
divided into  subdivisions.   The  defendant  in  his  brief  has  cited 
some  twenty  authorities,  and  has  followed  the  method  of  the  plain- 
tiff by  dividing  into  divisions  and  subdivisions.   It  is  manifestly 
too  much  to  expect  this  court  to  go  through  this  maze  of  law  touch- 
ing on  almost  every  phase  of  construction  of  a  will,  or  to  comment 
on  each  of  the  authorities  cited.   Some  of  the  propositions  set 
forth  are  not  in  guestion  in  this  case,  or  at  best  could  not  be 
disputed.  Where  the  authorities  cited,  or  the  proposition  stated 
by  the  pleader  is  unquestioned,  this  court  will  not  attempt  to 
discuss  the  proposition.   However,  where  there  is  a  question  as 
to  the  statement  of  the  pleader,  it  will  be  discussed.   For  instance, 
under  "The  Evidence",  subsection  A,  the  plaintiff  states  this  pro- 
position:  "A  decree  in  chancery  based  on  a  misconception  of  the 
evidence  and  clearly  against  the  evidence  will  be  reversed  on  appeal.' 
This  point  is  not  debatable,  but  an  examination  of  the  two  cases 
cited  in  support  of  this  statement  of  law  fails  to  disclose  any 
statement  of  the  court  in  either  case  on  this  point.   In  fact,  both 
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cases  affirm  the  decree  of  the  chancellor  and  in  neither  case 
is  there  any  statement  by  the  court  that  a  decree  in  Chancery 
based  on  a  misconception  of  the  evidence  and  clearly  against 
the  evidence  will  be  reversed  on  appeal.   Certainly,  the  review- 
ing court,  if  it  finds  there  was  a  misconception  of  the  evidence, 
or  if  it  can  say  that  the  decree  is  clearly  against  the  manifest 
weight  of  the  evidence,  has  a  duty  to  reverse. 

As  to  the  evidence,  the  plaintiff  cites  a  number  of  cases 
to  the  effect  that  parol  evidence  may  be  admitted  to  show  the 
circumstances  that  surrounded  the  testator  at  the  time  the  will 
was  made.  Parol  evidence  is  not  admissible  where  there  is  no 
ambiguity  or  uncertainty.  Oral  proof  is  not  admissible  to  reform, 
alter,  add  to  or  detract  from  the  terms  of  a  will,  but  may  be 
admitted  for  the  purpose  of  understanding  the  circumstances  by  which 
the  testator  was  surrounded.  Turek  v.  Mahoney.  407  111.  476;  Cahill 
v.  Michael.  381  111.  395. 

The  next  contention  made  by  the  plaintiff  under  "The  Promissory 
Notes",  subsection  A,  is  that  a  co-maker  on  a  note  is  primarily 
liable  to  the  maker.  This  is  not  disputed.  The  holder  of  the 
note  may  sue  one  or  both  at  his  discretion.  Both  are  primarily 
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liable,  the  person  who  gets  the  money  and  the  accommodation  mak'. 
This  liability  has  been  set  out  in  the  Illinois  Statutes,  Chapter 
98,  Section  49,  in  this  language:   "An  accommodation  party  is  01 
who  has  signed  the  Instrument  as  maker,  drawer,  acceptor,  or  lndorser, 
for  the  purpose  of  lending  his  name  to  some  other  person.   Such  a 
person  is  liable  on  the  instrument  to  a  holder  for  value,  notwith- 
standing such  holder  at  the  time  of  taking  the  Instrument  knew 
him  to  be  only  an  accommodation  party  and  In  case  a  transfer  after 
maturity  was  intended  by  the  accommodating  party  notwithstanding 
such  holder  acquired  title  after  maturity."   There  Is  no  question 
of  the  liability  of  Louis  A.  Piper  to  the  bank.   The  question  Is 
whether  or  not  the  testator,  at  the  time  he  made  the  will,  antici- 
pated being  called  upon  to  pay  a  note  or  notes  for  money  loaned  to 
his  son,  Allen,  upon  which  he  would  sign  as  an  accommodation  party 
in  the  future.   Or,  stated  another  way,  did  the  testator,  when  he 
forgave  any  debt,  obligation  or  claims  he  might  have  against  either 
of  his  sons,  consider  an  obligation  running  to  some  third  party, 
on  which  he  was  an  accommodation  signer,  as  a  debt  or  claim  due  him, 
or  did  he  consider  them  a  debt,  obligation  or  claim  of  the  bank 
against  Allen?   Did  he  intend  to  forgive  something  he  did  not  even 
contemplate  at  the  time  of  the  making  of  the  will?  These  are  the 
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questions  that  the  chancellor  had  to  decide,  and  doing  so  there 
was  little  in  the  evidence  or  stipulations  to  help  him.   The 
answer  lies  in  the  interpretation  of  the  words  of  the  will  itself 
and  to  determine  from  what  is  in  the  evidence  or  stipulations,  if 
possible,  what  the  testator  intended  to  do.   In  construing  the 
will  the  court  has  no  power  to  rectify  an  inequity,  or  to  alter  or 
change  the  will.   The  court  may  not  guess,  infer,  or  presume  an 
intention  that  may  have  been  in  the  testator's  mind,  but  must  be 
guided  by  the  whole  will  and  the  language  therein.   The  intention 
of  the  testator  must  be  determined  from  the  language  of  the  will 
itself  and  the  entire  will  must  be  examined  to  determine  the  test- 
ator's intent.  Chapln  v.  State  Treasurer.  361  111.  645;  Levings  v.  Wood. 
339  111.  11;  Cahill  v0  Michael.  3^1  Ill0  395. 

There  are  many,  many  cases  of  will  construction  by  the  courts 
of  Illinois.  Each  case  presents  a  different  set  of  facts  or  circum- 
stances and  while  there  are  a  number  of  broad  rules  that  have  been 
laid  down  by  the  courts,  in  applying  those  rules  to  any  particular 
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case  presents  difficulties  for  the  reason  that,  while  some  cases 
may  be  similar  to  one  or  more  of  those  will  cases  decided  oy  our 
courts,  there  always  seems  to  be  some  small  difference  or  unsettled 
question.  This  court  in  considering  this  case  will  adhere  to  the 
broad  rules  laid  down,  so  far  as  possible. 

In  discussing  those  broad  rules  that  have  been  promulgated 
by  our  Appellate  and  Supreme  Courts,  as  previously  stated,  where 
a  will  is  clear  and  unambiguous,  extrinsic  evidence  is  not  admissible 
to  aid  or  influence  a  construction  of  the  will.   If  there  is  an 
ambiguity  or  uncertainty,  oral  testimony  may  be  admitted,  not  for 
the  purpose  of  altering  or  changing  the  will,  but  to  better  under- 
stand the  circumstances  by  which  the  testatory  was  surrounded,  the 
estate  involved  and  the  family.   The  whole  will  must  be  considered 
to  determine  the  testator's  intent.   Bowers  v.  Webb,  339  111.  App.  14; 
Boldenweok  v.  City  National  Bank  &  Trust  Co.  of  Chicago,,  343  111. 
App.  569;  Davidson  v.  Davidson.  2  111.  2d  197;  Sloan  v.  Beatty.  1  111. 
2d  581;  Allen  v.  National  Bank  of  Austin.  19  111.  App.  2d  149.  The 
intention  is  to  be  determined  from  the  writing  within  the  four 
corners  of  the  instrument.  Vaugh  v.  Poiron.  315  111.  App.  78; 
McGlothlin  v.  McElvain.  407  111.  142.  True  intention  of  testator 
is  to  be  given  effect  and  is  to  be  found  by  an  examination  of  the 
language  used  in  the  will  and  by  a  consideration  of  the  will  in 
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all  its  parts,  consistently  keeping  in  mind  the  plan  or  the 
testator  as  expressed  by  the  entire  will.   Bradley  v.  Bradley. 
3  111.  2d  58. 

In  determining  the  intention  of  the  testator,  the  words  of 
a  will  are  to  be  read  in  the  light  of  circumstances  under  which 
will  was  made,  including  nature,  extent  and  condition  of  testator's 
property  as  well  as  his  relations  to  his  family  and  the  benefici- 
aries named.  Knisely  v.  Simpson.  397  111.  605;  In  re  Estate  of 
Reeve,  393  111.  272.  As  said  in  the  case  of  Franz  v.  Schneider. 
14  111.  App.  2d  464,  cited  by  plaintiff,  at  page  471:   "In  construing 
a  will  it  is  the  intent  of  the  testator  that  must  control.  This 
intent  is  gathered  from  the  language  used  considered  in  the  light 
of  the  circumstances  surrounding  the  testator  at  the  time  of  the 

execution  of  the  will.   It  is  the  intention  at  that  time  which 

can 
governs  and  nothing  which  thereafter  happens/in  any  way  affect  or 

change  that  intention."  Another  case  cited  by  plaintiff,  Caracci 
v.  Lillard.  7  111.  2d  382,  at  page  386  said:   "In  construing  doubt- 
ful provisions  in  a  will  the  words  employed  by  the  testatrix  must 
be  viewed  in  the  light  of  her  circumstances  and  surroundings,  in- 
cluding the  state  of  her  property  and  her  family." 

The  intention  of  testator  must  be  gathered  from  the  words  of 
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the  will  itself.   Lavin  v.  Banks.  406  111.  605;  Turek  t.  Kahoney. 
407  111.  476;  Faulkner  v.  Faulkner.  340  111.  App.  30;  Nicolai  t. 
Relnbold.  343  111.  App.  92D  The  question  always  is,  what  is  the 
meaning  of  the  words  used  in  the  will?  Knight  v.  Knight.  367  111. 
646;  Cahill  v.  Michael.  381  111.  395.  Testamentary  intent  is  to 
be  determined  either  by  ascertaining  the  testator's  actual  meaning 
from  the  words  employed,  to  which  all  rules  of  construction  give 
way,  or  by  finding  his  presumed  intention  by  the  application  of 
rules  of  construction  where  the  meaning  is  obscure,  doubtful  or 
uncertain.  Wiener  v.  Severson.  11  111.  2d  347. 

Although  will  speaks  from  death  of  testator  for  purpose  of 
ascertaining  its  effect  and  operation,  for  purpose  of  ascertaining 
testator's  intention  will  must  necessarily  speak  from  date  of  its 
execution.   Tuttle  va  Murphy.  351  111.  App.  250.   Construction  of 
will  cannot  be  made  to  depend  upon  subsequent  facts  or  conditions 
arising  after  will  takes  effect,  nor  can  court  surmise  what  pro- 
vision would  have  been  made  by  testator  for  beneficiaries  had  he 
anticipated  change  in  circumstances  surrounding  him  at  time  of 
execution  of  willD  Murphy  v.  Graham.  349  111.  App.  44. 

Keeping  in  mind  the  law  governing  the  construction  of  wills 
as  stated  in  the  cases  heretofore  cited,  it  must  be  pointed  out 
that  the  evidence  as  to  the  circumstances  surrounding  the  testator 
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is  such  that  sheds  very  little  light  on  the  matter  here.  The 
fact  that  the  testator  had  for  years  signed  notes  with  his  son 
to  the  bank,  so  that  the  son  might  operate  his  business,  the 
testator  receiving  none  of  the  money  at  any  time,  does,  as  the 
trial  court  evaluated  it,  show  a  course  of  dealing,  but  it  does 
not  explain  the  wording  of  the  paragraph  in  question.   The 
testimony  that  the  son  Allen  B.  Piper  visited  his  father  fre- 
quently and  did  chores  for  the  father,  took  him  on  trip*  and 
generally  was  with  him  more  than  the  other  son,  has  little 
weight,  in  the  light  of  the  terms  of  the  will  which,  subject 
to  the  rights  of  the  wife,  and  the  trust,  left  everything  to 
the  two  sons,  equally,  share  and  share  alike. 

Apparently  the  will  was  drawn  by  the  testator.  While  it 
is  definite  enough,  the  language  is  not  the  language  of  a  lawyer 
trained  in  the  drawing  of  wills.  The  will  was  executed  April  20, 
1950,  and  the  testator  died  on  July  16,  1955,  leaving  surviving 
him  his  widow  and  the  two  sons,  Allen  B.  Piper,  plaintiff  in  this 
suit,  and  Harry  K.  Piper,  defendant  in  this  suit.   Generally,  he 
left  his  estate  in  trust  for  the  support  of  the  widow,  and  upon 
her  death,  in  trust  for  the  two  sons.  The  Edgar  County  National 
Bank  of  Paris  was  to  act  as  trustee  to  manage  the  property,  collect 
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the  income  and  use  the  same  for  the  support  of  the  widow  and 
after  her  death  to  pay  the  income  in  equal  portions  to  the 
two  sons.  An  examinat i on  of  the  will  shows  that  the  testator 
intended  to  treat  each  son  equally,  there  was  no  preference 
as  to  either,  and  if  the  provisions  of  Paragraph  No.  5  had 
been  clear,  there  would  be  no  problem. 

The  dispute  arises  over  the  construction  of  Paragraph  No. 
5  of  the  will,  which  is  in  the  following  language: 

"I  will  any  and  all  debts,  obligations  or  claims  that  I 
may  have  against  either  of  my  sons  be  cancelled  and  held  for 
naught,  and  in  the  event  that  either  of  my  sons  shall  owe  me 
or  my  estate  any  sums  of  money,  he  shall  not  be  required  to 
pay  the  same." 

The  three  notes  in  question,  totaling  $14,700.00,  plus 
interest,  had  been  reduced  to  judgment  by  the  holder,  the  Edgar 
County  National  Bank  of  Paris,  All  three  notes  were  signed  in 
the  same  manner  as  the  notes  of  other  years  had  been  signed, 
with  the  firm  name  of  Paris  Foundry  &   Machine  Works,  and  under 
the  firm  name  the  names  of  A.  B.  Piper  and  L.  A.  Piper.   Two  of 
the  notes  were  renewal  notes,  but  all  three  obligations  origin- 
ated approximately  three  years  after  the  execution  of  the  will. 
Up  to  the  time  of  the  death  of  the  testator,  L.  A.  Piper,  the 
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three  notes  in  question  were  not  due,  and  it  was  some  tine 
after  the  death  of  L.  A.  Piper,  and  after  the  estate  was  in 
the  process  of  administration,  that  the  bank  filed  its  claims 
in  the  county  court  and  judgment  was  entered  for  the  notes 
and  interest  accrued  thereon.   There  is  no  question  that  the 
judgments  on  the  notes  constitute  valid  obligations  against 
the  estate  of  L.  A.  Piper.   As  an  a-r-i^-nodation  maker  only  on 
these  notes,  and  it  seems  unquestioned  that  L.  A.  Piper  was 
only  an  aoco-nmodation  maker  and  did  not  receive  any  of  the  money, 
and  if  the  estate  pay3  these  judgments,  it  seems  unquestioned 
that  the  estate  would  have  a  claim  for  recompense  from  Allen  B0 
Piper,  unless  the  provisions  of  Paragraph  No.  5  of  the  will 
relieved  him  of  payment.  If,  by  this  provision  he  is  relieved, 
the  estate  would  be  lessened  by  approximately  #15,000.00,  and 
the  other  brother's  share  would  be  lessened  #7,500.00.  While 
this  apparent  inequity  between  the  sons  would  not,  of  itself,  con- 
stitute or  form  a  basis  for  this  court  to  determine  the  intention 
of  the  testator,  it  must  be  considered  in  the  light  of  the  whole 
will. 

As  said  before,  apparently  the  father,  L.  A.  Piper  had  no 
preference  between  his  sons  and  by  the  terms  of  his  will  intended 
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to  treat  them  equally  and  without  favoritism.   The  paragraph  speaks 
of  cancelling  and  holding  for  naught,  debts,  obligations  and  claims 
he  may  have  against  "either  of  my  son«"  indicating  his  desire  to 
treat  them  equally.  A  reading  of  the  whole  will  leaves  no  doubt 
of  this  intention.   With  this  in  mind,  it  is  necessary  to  discuss 
the  question  of  whether  the  testator,  at  the  time  he  mace  the  will, 
in  forgiving  any  debts,  obligations  or  claims  he  may  have  against 
either  of  his  sons,  anticipated  his  estate  being  called  upon  to  pay 
approximately  $15,000.00  for  a  debt  of  Allen  B.  Piper,  and  forgave 
that  or  any  other  debts  of  Allen  in  the  future.   The  course  of 
dealing  referred  to  by  the  trial  court  showed  that  apparently  Allen 
B.  Piper  over  a  number  of  years  had  paid  his  notes  to  the  bank,, 
While  legally,  the  testator  was  a  primary  obligor  on  the  notes, 
actually  this  primary  obligation  has  a  contingent  feature,  since 
the  debt  was  Allen's  and  the  money  went  to  Allen.  While  the  bank 
could  proceed  against  either  or  both,  by  lending  his  name  on  a  note 
to  the  bank  for  his  son  Allen,  did  the  testator,  at  the  time  he 
mads  his  will,  consider  this  a  debt,  obligation  or  claim  he  had 
against  Allen?  Or  did  he,  based  upon  the  course  of  dealing  which 
had  gone  on  for  over  ten  years,  in  which  Allen  paid  these  obligations, 
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consider  these  notes,  as  debts,  obligations  or  claims  or  the 
bank  against  Allen?  The  trial  court  in  its  Memorandum  Opinion 
breaks  the  paragraph  of  the  will  in  two  parts,  and  observes  that 
the  first  part,  "I  will  any  and  all  debts,  obligations  or  claims 
that  I  may  have  against  either  of  my  sons  shall  be  cancelled  and 
held  for  naught,"  seemed  to  be  a  studied  attempt  on  the  part  of 
the  testator  to  express  in  clear  and  unmistakable  language  what 
his  purpose  and  thought  was.   But  the  opinion  continued,  the 
testator  was  not  content  to  let  this  phrase  stand  alone  and 
added  a  qualifying  phrase,  or  rather  a  explanatory  phrase  in 
the  following  language:   "and  in  the  event  that  either  of  my 
sons  shall  owe  me  or  my  estate  any  sum  of  money,  he  shall  not 
be  required  to  pay  the  same."  The  trial  court's  interpretation 
of  this  second  part  which  he  calls  an  explanatory  phrase,  is 
that  the  testator  was  thinking  in  terms  of  money,  of  obligations 
which  the  layman  would  regard  as  actual  debts.   Not  debts  from 
the  son  to  the  bank,  but  debts  from  the  son  to  the  testator. 
This  court  agrees  with  that  interpretation.   Louis  A.  Piper  was 
a  layman.  While  he  undoubtedly  knew  when  he  signed  the  notes  in 
question,  that  if  Allen  B.  Piper  did  not  pay  them,  he  could  be 
made  to  pay  them  by  the  bank,  as  a  layman  he  must  have  considered 
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them  as  obligations  and  debts  of  Allen  to  the  bank  and  not 
obligations  and  debts  of  Allen  to  himself.  The  fact  that  he 
had  signed  notes  of  similar  character  oyer  a  period  of  ten 
years  for  Allen  and  Allen  had  always  paid  them,  would  further 
indicate  that  Louis  A.  Piper  considered  these  notes  debts  and 
obligations  of  Allen  B„  Piper  and  not  of  himself.  While  primary 
obligations  of  Louis  A.  Piper  legally,  yet  as  a  layman,  he  must 
have  considered  his  obligation  as  secondary  or  contingent  upon 
non-payment  by  his  son.  The  fact  that  Allen  B.  Piper  had  paid 
his  obligations  to  the  bank  for  ten  years  or  more  would  further 
indicate  that  the  father  had  no  doubt  that  he  would  pay  the  three 
notes  in  question.   At  no  time,  either  in  1942  or  at  the  time  of 
death  of  his  father  in  1955,  did  Allen  B.  Piper  owe  his  father  any 
money,  nor  did  his  father  have  any  debt,  obligation  or  claim  against 
him.   Instead,  Allen  B.  Piper  owed  the  bank  during  these  years 
and  any  debt,  obligation  or  claim  of  the  father  or  his  estate  would 
arise  only  upon  the  contingency  that  Allen  B.  Piper  aid  not  pay  the 
notes  to  the  bank  when  due.  While  the  language  "debts,  obligations 
or  claims"  is  broad  language  and  would  cover  almost  every  kind  of 
indebtedness,  we  agree  with  the  trial  court  that  the  testator  in- 
tended, by  the  use  of  the  language  in  the  latter  part  of  the 
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paragraph,  as  an  explanation  of  viiat  he  did  mean  in  the  first 
part  of  the  paragraph,  and  when  he  used  the  words  "in  the  event 
that  either  of  my  sons  shall  owe  me  or  my  estate  any  sums  of 
money,  he  shall  not  be  required  to  pay  the  same,"  he  meant  money 
owed  by  his  sons  to  him  at  the  time  of  his  death.   If  we  adopt 
this  construction,  and  it  seems  logical,  then  the  father  intended 
to  forgive  only  money  and  indebtedness  he  had  advanced  to  either 
of  his  sons  and  not  to  indebtednesses  of  either  of  the  sons  to 
other  parties.   The  case  of  Tuttle  v.  Murphv.  351  111.  App.  250, 
holds  that  for  the  purpose  of  ascertaining  the  testator's  intent- 
ion the  will  must  necessarily  speak  from  the  date  of  its  execution, 
in  this  language:   The  next  question  arises,  is  what  interpreta- 
tion we  must  give  the  language  of  the  testatrix  in  this  will  and 
whether  it  should  be  at  the  time  the  will  was  executed,  or  whether 
it  speaks  from  the  death  of  the  testatrix.   It  has  frequently  been 
held  that  to  interpret  a  will,  you  must  consider  the  facts  and 
circumstances  of  the  testator  at  the  time  the  will  was  executed. 
In  Heckler  v.  Young,  264  111.  App.  34,  the  Appellate  Court  of  the 
First  District  had  this  same  question  presented  to  it  and  we  there 
find  this  language:  'It  is  axiomatic  that  in  determining  such  a 
question  as  this  the  court  should  attempt  to  put  itself  in  the  place 
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of  the  testator  for  the  purpose  of  arriving,  If  possible,  at 
the  Intention  of  the  testator.   It  has  been  aptly  expressed 
that  to  arrive  at  the  Intention  the  court  "sits  In  the  testator's 
armchair. "  Boyle  v.  Moore,  299  111.  571?  Wallace  v.  Noland,  2^6 
111.  535;  Bingel  v.  Volz,  1^2  111.  2H+j  Hlmmel   v.  Hlnrael,  29k   111, 
557.   While  It  Is  the  general  rule  that  a  will  Bpeaks  from  the 
death  of  the  testator,  yet  this  rule  has  limitations  where  there 
are  circumstances  which  Indicate  that  to  enforce  the  rule  will 
not  carry  out  the  Intention  of  the  person  making  out  the  will. 
In  In  re  Mandelle's  Estate,  252  Mich.  375,  the  court  saldt   "It 
Is  more  accurate  to  say  that  a  will  is  not  operative  until  the 
death  of  the  maker,  and  then  speaks  the  Intention  of  the  maker 
at  the  time  of  its  execution. "*"  For  the  purpose  of  ascertaining 
the  intention  of  the  testator,  a  will  must  necessarily  speak  from 
the  date  of  its  execution.   Lydlck  v.  Tate.  380  111.  616;  Tuttle 
v.  Murohv.  351  HI.  App.  250. 

We  do  not  find  any  cases  in  Illinois  on  the  precise  question 
presented  here.   The  defendant  filed  a  "Memorandum  of  Additional 
Authorities"  and  in  these  additional  authorities  cited  Jarman  on 
Wills,  (8  ed)  Vol.  2,  page  1093,  which  lays  down  the  following 
rule:   "A  surety's  equitable  right  to  be  indemnified  by  the 
principal  debtor  does  not  create  any  debt  before  the  surety  has 
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been  called  on  to  pay  anything  under  hi 8  guarantee,  so  that  a  re- 
lease of  'all  debts'  to  a  principal  debtor  by  the  surety's  will 
does  not  affect  the  right  of  the  executors  to  come  on  the  principal 
debtor's  beneficial  Interest  under  the  will  for  Indemnity  against 
claims  under  the  guarantee  made  by  the  creditors  after  the 
testator's  death."  The  first  part  of  this  citation  Is  applicable 
to  this  case. 

The  defendant  also  cites  a  case  entitled  In  re  Mitchell. 
Freelove  v.  Mitchell.  1  Ch.  201  (1913).   That  case  Is  similar  In 
many  respects  to  this  case.   In  that  case  there  Is  a  forgiveness 
of  debts  to  a  nephew.   As  in  this  case,  there  was  an  Indebtedness 
to  the  bank  which  the  estate  of  the  testator  was  called  upon  to  pay 
and  the  court  In  Interpreting  the  word  "debts"  in  the  will  says  this: 
"If  I  look  at  the  particular  words  used  here,  It  appears  to  me  that 
what  the  testator  Is  really  considering  Is  debts  In  the  proper  sense 
of  the  word,  that  is  to  say,  moneys  actually  due  and  owing,  capable 
too  of  carrying  interest  if  such  is  the  bargain  between  the  parties, 
and  not  contingencies  which  may  ripen  at  some  future  date,  by  reason 
of  a  number  of  events  that  may  happen,  into  a  debt  at  law  or  in 
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equity  in  the  ordinary  sense  of  the  word.   It  does  not  appear 
to  me  that  the  words  are  meant  to  include  contingencies  of  this 
sort.   It  might  be,  for  instance,  that  at  the  date  of  his  death 
the  testator  had  been  called  upon  to  pay,  and  had  actually  paid, 
money  under  the  guarantee.   In  that  case  there  would  be  no  doubt 
that  that  would  be  a  debt  due  from  the  principal  debtor  to  the 
surety.   On  the  other  hand,  he  might  not  have  bean  called  upon 
to  pay  and  might  hot  have  paid  anything,  and  it  does  not  follow 
at  the  date  of  his  death  that  he  must  necessarily  be  called  upon 
to  pay  or  must  necessarily  pay  anything;  it  might  happen  that  the 
principal  debtor  might  pay  off  the  banker^ '  liability,  and  in 
that  case  there  would  never  be  any  debt  at  all." 

The  plaintiff  also  cites  the  Mitchell  case  as  "Additional 
Memorandum  of  Authority".  However,  it  would  appear  from  reading 
the  excerpts  of  the  Mitchell  case  cited  by  the  plaintiff,  that 
they  support  the  position  of  the  defendant.  While  the  authority 
of  the  Mitchell  case  is  only  persuasive  to  this  court,  it  does 
show  the  thinking  in  other  jurisdictions  and  it  coincides  with  the 
reasoning  of  this  court  in  this  case0 

In  interpreting  the  intention  of  the  testator,  Louis  A.  Piper, 
at  the  time  he  made  his  will  this  court  is  of  the  opinion  that 
he  did  not  intend  to  forgive  anything  to  his  sons  except  debts 
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owed  by  the  sons  to  him.   We  agree  with  the  reasoning  of  the 
Chancellor  and  the  Judge  of  the  English  Court  and  interpret 
the  words  "debts,  obligations  and  claims"  as  used  in  the  will 
of  the  testator,  to  mean  debts  actually  due  and  owing0   We  do 
not  believe,  in  the  light  of  the  language  used,  that  Louis  A. 
Piper  contemplated,  at  the  time  of  the  making  of  the  will,  that 
his  estate  would  be  called  upon  to  pay  approximately  315,000.00 
for  the  debt  of  one  of  his  sons.   Neither  do  we  believe  that  he 
contemplated  giving  out  of  his  estate  that  sum  to  pay  the  debts 
of  one  son,  to  the  detriment  of  the  other .   Rather,  we  believe 
he  intended  to  divide  his  estate  equally  between  his  sons,  share 
and  share  alike,  with  no  preference  to  either.   We  do  not  interpret 
his  words  to  mean  that  he  looked  to  the  future  to  anticipate  and 
forgive  a  debt  that  was  incurred  some  three  years  after  the  making 
of  the  will. 

It  is  therefore  the  opinion  of  this  court  that  the  forgiving 
of  debts,  obligations  and  claims  of  Louis  A.  Piper  against  either 
of  his  sons,  did  not  include  the  debt  of  Allen  B.  Piper  to  the 
Edgar  County  National  Bank  of  Paris,  and  in  the  event  that  the 
estate  shall  be  required  to  pay  the  judgments  of  the  bank,  the 
estate  is  entitled  to  recompense  from  Allen  B.  Piper  or  his 
estate. 

For  the  reasons  stated,  the  judgment  is  affirmed. 

Affirmedo 
CARROLL,  P.J.  and  ROETH ,  J.,  concur. 
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STATE  OF  ILLINOIS 
APPELLATE  CuURT 
THIRD  DISTRICT. 

General  No.  10302 
C.  David  Pearson, 

Plaint iff -Appellee, 
vs. 

Board  of  Education,  Community  Unit  School 
District  No.  Five,  Macoupin  County,  Illinois, 


I 


ziyenda  No.  12 


Appeal  from  the 
Circuit  Court  of 
Macoupin  County 


Defendant-Appellanto 
REYNOLDS,  J0 

This  suit  arises  out  of  the  claim  of  C.  David  Pearson,  the 
plaintiff,  for  wages  claimed  due  him  from  the  defendant  school 
district,  during  the  period  of  his  suspension,  and  until  his 
discharge.   The  case  was  tried  without  a  jury  and  the  trial 
court  entered  judgment  for  the  plaintiff  in  the  amount  of  $900.00, 
plus  interest  from  date  of  discharge.   From  that  judgment  the 
defendant  school  district  appeals. 

The  plaintiff  and  the  Board  of  Education  of  Community  Unit 
School  District  No.  5,  Macoupin  County,  Illinois,  entered  into 
a  written  contract  for  the  plaintiff  to  tedch  in  the  schools  of 
the  district  in  May  1954,  the  term  of  employment  to  begin  September 
1,  1954  and  to  be  for  nine  months,  the  salary  to  be  §4050.00  for 
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the  school  year,  to  be  paid  in  monthly  pay,  ents  at  the  end  of 
each  school  month.   On  September  3,  1954,  the  board  of  Education 
of  the  school  district  suspended  the  plaintiff  and  he  was  noti- 
fied of  this  suspension  on  September  4,  1954.   In  the  notice  of 
suspension  the  Board  notified  the  plaintiff  he  had  been  suspended 
under  the  Teacher  Tenure  Act,  and  that  on  November  4,  1954  he 
would  be  discharged.   The  plaintiff  then  asked  for  a  hearing  by 
the  Board  of  Education.   A  hearing  was  had  and  the  Board  affirmed 
it£  previous  action.  The  plaintiff  sued  for  administrative  review 
of  the  Board's  action,  in  the  Circuit  Court  of  Macoupin  County.   It 
being  affirmed  there,  he  appealed  to  the  Appellate  Court  of  Illinois, 
Third  District,  and  the  action  of  the  Board  was  again  affirmed.   The 
right  of  the  Board  to  discharge  having  been  decided,  the  only  point 
before  this  court  is  the  question  of  whether  plaintiff  is  entitled 
to  salary  to  the  date  of  his  discharge0 

It  does  not  appear  to  be  disputed  thcxt  the  plaintiff  was  under 
the  Teacher  Tenure  Act,  and  that  any  rights  or  remedies  he  may  have 
must  be  pursued  under  that  Act.   Since  that  Act  is  the  guiding  star 
for  the  determination  of  this  appeal,  it  is  necessary  to  look  to 
the  language  of  the  Act  itself.   The  Act  which  is  designated  Teacher 
Tenure  Law,  Article  24,  Chapter  122,  Illinois  Revised  otatutes, 
consists  of  eight  sections,  but  for  the  purpose  of  this  appeal,  only 
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Section  24-3  needsto  be  considered.   This  section  provides  for 
the  removal  of  a  teacher  by  a  school  board  ar  board  of  education, 
providing  in  detail  the  steps  necessary  to  suspend  or  discharge 
a  teacher,  the  notices  necessary  to  be  given,  the  right  of  the 
teacher  to  a  hearing,  the  method  of  hearing,  and  by  reference,  the 
grounds  for  suspension  or  removal 0 

The  defendant  board  contends  that  the  plaintiff  is  entitled 
to  salary  only  for  four  days,  beginning  September  1st  and  to  in- 
clude September  4th,  1954,  the  date  he  received  notice  of  the 
board's  action  of  September  3rd,  1954,  when  he  was  suspended.   The 
plaintiff  contends  that  he  was  not  discharged  by  the  notice  of 
suspension  and  was  not  at  liberty  to  seek  other  employment.   That 
the  Board  could  withdraw  the  suspension  order  and  reinstate,  and 
that  therefore  he  was  entitled  to  pay  until  finally  discharged,, 

It  is  contended  by  the  plaintiff  that  Section  24-3  of  Article 
24,  Chapter  122,  Illinois  Revised  Statutes,  provides  that  the 
teacher  is  entitled  to  a  60  day  notice;  that  he  cannot  be  suspended 
and  dismissed  at  the  same  time.   The  section  does  provide  for  the 
giving  of  a  60  day  notice  in  the  following  language: 

"Notwithstanding  the  entry  upon  contractual  continued  service, 
any  teacher  may  be  removed  or  dismissed  for  the  reasons  or  causes 
provided  in  Sections  6-36  and  7-1S,  in  the  manner  hereinafter  pro- 
vided.  If  the  removal  or  dismissal  results  from  the  decision  of 
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the  board  to  decrease  the  number  of  teachers  employed  by  the 
board  or  to  discontinue  some  particular  type  of  teaching  service, 
written  notice  shall  be  given  the  teacher  by  registered  mail  at 
least  sixty  days  before  the  end  of  the  school  term,  together  with 
a  statement  of  honorable  dismissal  and  the  reason  therefor,  but  if 
the  position  so  discontinued  is  reinstated  within  a  period  of  one 
calendar  year  it  must  be  tendered  to  the  teacher  dismissed  because 
of  such  discontinuance,.   If  the  dismissal  or  removal  is  for  any 
other  reason  or  cause  it  shall  not  become  effective  until  approved 
by  a  majority  vote  of  all  members  of  the  board  upon  specific  charges 
and  after  a  hearing,  if  a  hearing  is  requested  in  writing  by  the 
teacher  within  ten  days  after  the  service  of  notice  as  herein  pro- 
vided.  Written  notice  of  such  charges  shall  ce  served  upon  the 
teacher  at  least  sixty  days  before  the  effective  date  of  the  dis- 
missal or  removal,  which  date  shall  be  between  November  first  and 
the  date  of  the  close  of  the  school  term." 

After  providing  the  rules  for  the  giving  of  notice  of  hearing 
and  for  the  conduct  of  the  hearing  itself,  the  section  uses  this 
language:   "If  in  the  opinion  of  the  board  the  interests  of  the 
school  require  it,  the  board  may  suspend  the  teacher  pending  the 
hearing,  but  if  acquitted  the  teacher  shall  not  suffer  the  loss 
of  any  salary  by  reason  of  the  suspension." 
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Here  the  plaintiff  was  suspended  and  notified  that  he 
would  be  discharged  on  November  4,  1954,  He  asked  for  and 
received  a  hearing.   The  suspension  and  discharge  was  affix*. 

ed  by  the  board,  and  this  was  later  affirmed  on  administrative 
review  by  both  the  Circuit  Court  of  Macoupin  County  and  the 
Appellate  Court  of  Illinois,  Third  District. 

At  first  reading  of  the  section,  it  would  appear  that  the 
two  quoted  portions  of  the  section  are  repugnant,  and  that  a 
suspension,  without  the  60  days  notice  would  not  operate  to 
terminate  the  teacher's  employment.   A  more  careful  reading 
would  show  however,  the  intention  of  the  legislature  was  that 
the  suspension  operated  to  terminate  employment,  and  he  would 
only  be  entitled  to  salary  if  he  was  acquitted  of  the  charges 
upon  which  the  suspension  was  based.   It  must  be  noted  that  the 
60  days  notice  was  complied  with  as  to  the  date  of  dismissal,  or 
discharge.   The  statute  uses  the  terms  "dismissal'  and  -removal" 
as  meaning  the  same.   It  does  not  so  designate  the  term  "suspension". 
But  the  term  "suspension"  means  that  the  activities  of  the  t< 
are  suspended  pending  a  hearing  or  pending  dismissal  or  removal. 
To  further  emphasize  this  language  construction  is  the  fact  that 
the  statute  provides  that  if  the  teacher  is  acquitted  of  the 
charges  against  him,  he  is  entitled  to  salary  up  to  the  time  of 
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the  decision  of  the  board  at  the  hearing   Conversely,  it  must 
be  interpreted  that  if  he  is  found  guilty  of  the  charges,  he  is 
not  entitled  to  salary  during  this  period  between  the  date  of 
suspension  and  the  date  or  removal  or  dismissal.  Here  he  was 
found  guilty  of  the  charges,  so  he  is  not  entitled  to  any  salary 
from  the  date  the  notice  of  suspension  was  served  upon  him,  to 
the  date  of  dismissal  or  removal.   He  is  entitled  to  salary  for 
the  four  days  prior  to  the  service  of  notice  of  suspension,  namely 
September  1st,  2nd,  3rd  and  4th. 

Plaintiff  contends  that  an  employee  is  entitled  to  pay  until 
legally  discharged,  and  relies  upon  the  case  of  People  ex  rel„ 
Lasser  v.  Ramsey,  23  111.  App,  2d  100,  which  was  a  suit  against 
the  Commissioner  of  Buildings  of  the  City  of  Chicago,  the  members 
of  the  Civil  Service  Commission  of  the  City  of  Chicago,  and  others, 
for  salary  as  a  Survey  Inspector  in  the  Department  of  Buildings, 
for  periods  during  which  he  claimed  he  was  illegally  suspended  turn 
his  position   Lasser  was  first  suspended  for  30  days  on  March  13, 
1954,  for  carrying  a  concealed  weapon.   Thereafter,  Ramsey,  the 
Commissioner  of  Buildings,  would  reinstate  him  for  one  day,  then 
suspend  him  again  for  30  days,  until  August  o,  1955  when  he  was 
suspended  indefinitely.   Lasser  was  finally  tried  on  the  charge  of 
carrying  concealed  weapons  in  July  1955,  and  afterwards  charges 
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were  filed  against  him  and  a  hearing  was  held  in  npril  1956. 
He  was  found  guilty  and  removed  from  his  position.   During  the 
one  day  periods  when  Lasser  was  reinstated,  he  wau  paid  for 
services  for  that  day  and  he  cashed  the  checks.   Defendants  con- 
tended that  Paragraph  51  of  the  Civil  Service  Act,  Chapter  24£, 
Paragraph  51,  Illinois  Revised  Statutes,  authorized  the  head  of 
a  department  to  make  repeated  suspensions  of  an  employee  provided 
such  suspension  periods  did  not  exceed  30  days.   Paragraph  51  of 
the  Act  provided  for  30  day  suspensions  in  this  language:   "Notldng 
in  this  act  shall  limit  the  power  of  any  ofricer  to  suspend  a 
subordinate  for  a  reasonable  period,  not  exceeding  thirty  days." 
The  court  disagreed  with  this  contention  holding  that  such  inter- 
pretation would  give  a  department  head  a  virtual  power  of  removal, 
which  is  vested  in  the  civil  service  commission  and  surrounded  by 
the  safeguards  of  a  full  hearing.   In  that  case,  the  suspension 
was  illegal, since  the  suspension  could  only  be  for  a  period  of 
thirty  days,  not  continuing  periods  of  thirty  days,  with  one  day 
periods  of  employment  in  between.   The  case  is  not  applicable  for 
the  further  reason  that  the  Teacher  Tenure  Law  is  an  entirely  dif- 
ferent act  with  a  procedure  that  is  only  applicable  to  the  suspens- 
ion or  removal  of  teachers. 

There  can  be  no  basis  for  argument  with  the  statement  and 
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authorities  cited  under  Plaintiff's  Point  "C"  of  his  "Points  and 
Authorities".   Certainly  the  Teacher  Tenure  Law  was  enacted  to  pro- 
tect teachers,  McNely  v.  Board  of  Education,  9  II]  2d  143.   At  the 
same  time  it  was  enacted  to  protect  school  Boards.  While  Section 
24-3  of  the  Act  provides  rules  and  regulations  to  protect  the  rights 
of  the  teacher,  Section  24-6  of  the  Act  provides  for  the  protection 
of  the  school  board.   The  act  was  an  attempt  to  improve  the  whole 
school  system  of  Illinois. 

We  see  no  merit  in  the  claim  of  the  plaintiff  for  salary  until 
November  4th,  1954.   He  was  und^r  suspension  and  therefore  relieved 
of  his  duties.   It  is  true  the  board  could  rescind  its  action,  and  in 
that  case,  upon  such  rescission,  the  teacher  would  be  entitled  to 
salary  for  the  full  time  from  the  date  of  suspension  to  the  date  of 
rescission.   But  as  the  Statute  provides  in  this  case,  the  teacher 
may  be  suspended.   He  is  entitled  to  a  hearing,  which  in  this  case 
was  had,  and  he  was  discharged.   He  is  only  entitled  to  pay  during 
the  term  of  suspension  in  case  of  acquittal;  he  was  not  acquitted  but 
discharged. 

The  plaintiff  is  entitled  to  pay  for  four  days  of  service,  at 
the  rate  of  #15.00  per  day,  or  $60.00  for  the  four  days.   The  cause 
is  reversed  and  remanded  with  instructions  to  the  trial  court  to 
enter  judgment  for  the  plaintiff  in  the  amount  of  $60.00  and  the 
costs  to  be  assessed  against  the  plaintiff. 

Reversed  and  remanded  with  instructions,, 
CARROLL,  P.J.  and  POETH ,  J.,  concur. 
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STATE  OF  ILLINOIS 

APPELLATE  COURT-THIRD  DISTRICT 


AT  AN  APPELLATE  COURT,  Begun  and  held  for  the  Third  District  of  the  State  of  Illinois,  at 
Springfield,  on  the  FIRST  TUESDAY  in MAY A    D     }g_ 

PRESENT  2    7     1^13 

HONORABLE   C.    R0SS_ REYNOLDS  ,  Presiding  Justice 

HONORABLE  WILLIAM   M.    CARROLL, 


-Justice 


HONORABLE  BURTON   A.    ROETH,  Justice 


Attest:  ROBERT  L.  CONN,  Clerk. 


BE  IT  REMEMBERED,  that  afterward,  to-wit:  On  the 12th day  rf 

SEPTEMBER                        A    _         60 
>  A-  D-  19 .  there  was  filed  in  the  office  of  the  said  Clerk  of  said  Court, 


an  opinion  of  said  Court,  in  words  and  figures  following: 
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STATE  Ot'   ILLINOIS 
APPELLATE  COUxH 
THXUD  DlaTHICJ . 


General  No.  10298 
Albert  Crawford, 

Plainti f f -Appellee, 
vs. 
Arthur  Brockhouse, 

Def endant -Appellant. 


Agenda  no.  9 


Appeal  from  the 
Circuit  Court  of 

McLean  Co-nty. 


REYNOLDS,  JQ 

Albert  Crawford,  a  farm  employee  filed  suit  against  n.rthur 
Brockhouse,  his  farmer-employer,  charging  negligence  on  the  part 
of  Brockhouse  when  Crawford  fell  in  the  corn  crib  of  the  defendant. 
The  negligence  was  denied  by  the  defendant,  and  the  defendant 
claimed  as  an  affirmative  defense  there  was  an  assumed  risk  on  the 
part  of  the  plaintiff,  which  plaintiff  denied.   The  case  was  tried 
before  a  jury  and  the  jury  returned  a  verdict  for  the  plaintiff 
for  32000.90.   Judgment  was  entered  upon  the  verdict  ana  the  defend* 
ant's  post-trial  motion  being  denied,  he  appeals0 

The  theory  of  the  appeal  is  that  there  w.-is  no  evidence  to 
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support  the  verdict  that   the  defendant  w,s  guilty  of  miU9mM, 
the  doctrine  of  assumed  rrsk  applies,    the  plaintiff  »d.  a 
Judicial   admission  of   facts    that   cleared   the  defendant   of    liability; 
that    the   court    erred  in   giving   one    instruction  and  erred   i„   ref,s-    ' 
ing   one    xnstruction   for    the   defendant;    and    that    the  verdict    w„s 
manifestly  ano  palpably   against    the   KeigM    Qf    ^   ^  .^      ^ 

question  is    rarsed  in   the  appeal  as  to   the   extent  of   the   i»juri„ 
or   the   amount    of   defaces. 

The  only   evidence  bearing    on    the  question   of   ne,llgence   or 
assumed  rrsk  is  that   or  the  plaintiff  and  the  defenaant.     The  xn- 
jury   occurred   when    the    plaintiff   and  the   cefendant   vera  attemptxng 
to   nail   a  1   x   6   inch  beard  on   the    2   x  4   studs   that    tads   uo  a 
partition   in   the   com   crib.      Nailed   to   the   vertical    st.odxng   were 
1  x  6  inch  boards,   nailed  horizontally,    far  enough  apart   to  sake 
a   barrier   for   corn.      These  horizontal   ooaros   were   nailed  up  to 
about    eight   feet,      brockhouse  was   filling   the   crrL   cr.   one   side, 
by  means   of  an   elevator   that   was   dropping   rhe   corn   through  a  hole 
in   the  roof.      The   corn   had  filled   to   the  top  of    the   partition   and 
Brockhouse  decided   to  nail  another  board  on  the  partition,    so  as   to 
increase  the   heighth   of   the  partition  and  prevent   the  corn   from 
spilling  over   into   the  other  part  of  the  crib.     The  corn  sloped 
away  from  the  partition  and  the  plaintiff  and  the  defendant  walked 
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up  the  slope  of  the  corn  to  the  partition  with  a  short  piece  of 
board,  about  five  feet  long,  to  nail  it  on.   The  1x6  inch  boards 
were  away  from  the  corn,  that  is,  on  the  other  side  of  the  2  x  4's 
so  that  the  corn  was  pushing  against  the  horizontal  1x6  inch 
boards.   Crawford  nailed  one  end  of  the  board,  with  Brockhou3e 
holding  the  other  end.   Then  Crawford  went  to  the  end  where  Brockhouse 
was  holding.   Brockhouse  says  that  Crawford  put  his  knees  between 
the  2  x  4Ts,  shoved  against  the  board  and  fell  through  the  2x4 
studs.   He  fell  approximately  eight  feet  to  the  floor,  breaking  his 
arm  at  the  elbow.   There  is  no  question  that  Crawford  was  acting  under 
the  direct  instructions  and  supervision  of  the  defendant  3rockhou3e 
in  nailing  the  board.   Crawford  testified  that  the  corn  slid  and  he 
fell.   Brockhouse  testified  that  Crawford  put  his  knees  against  the 
board  and  fell.   Other  than  this  difference  in  the  testimony,  there 
is  little  in  the  testimony  of  either  the  plaintiff  or  the  defendant 
that  is  contradictory. 

While  the  work  in  which  the  plaintiff  and  defendant  were  en- 
gaged at  the  time  of  the  injury  might  be  classified  as  carpenter 
work,  it  might  also  be  classified  as  ordinary  repair  work  incident 
to  a  farm.   The  plaintiff  had  had  some  experience  as  a  carpenter, 
but  his  employment  was  to  do  general  farm  work  and  his  testimony 
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shows  that  he  was  engaged  in  barninc,  corn,  painting  around  the 
farm,  carpenter  work  incident  to  the  farm,  cutting  grain,  cutting 
weeds  and  running  the  grain  elevator. 

The  defendant's  position  in  this  case  must  3:and  or  fall  on 
the  question  of  the  assumption  of  risk  by  the  employee,  both  Brock- 
house  and  the  plaintiff  were  in  a  dangerous  position,  atcp  corn 
which  threatened  to  top  the  partition  and  slide  into  the  other  side 
of  the  corn  crib.   They  were  both  eight  feet  or  more  above  the 
floor  on  the  other  side  of  the  partition,  which  was  a  wooden  floor, 
and  were  standing  on  corn  which  could  and,  according  to  the  plain- 
tiff's testimony,  did,  slide  beneath  themQ   The  plaintiff  was  act- 
ing under  direct  orders  of  the  defendant,  and  had  gone  into  the 
place  of  danger  under  the  direct  order  of  the  defendant.   It  is 
true  that  the  defendant  at  the  moment  when  the  injury  occurred  did 
nothing  to  cause  the  injury,  but  it  is  equally  true  that  he  had 
placed  both  himself  and  the  employee  in  the  place  of  danger.   So 
that  in  order  to  relieve  himself  of  the  charge  of  negligence,  it  is 
necessary  to  show,  that  under  the  law  that  the  employee  assumed  the 
risk  and  was  therefore  chargeable  with  his  own  injury.   In  discuss- 
ing the  doctrine  of  assumed  risk,  disposition  of  this  question  will 
dispose  of  the  contention  of  the  defendant  that  the  trial  court 
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should  not  have  given  Plaintiff's  Instruction  No.  3. 

The  doctrine  of  assumption  of  risk  is  the  doctrine  whereby 
an  employee  assumes  the  risk,  hazards  or  dangers  ordinarily  incident 
to  discharge  of  his  duties  in  the  particular  employment.   It  is 
peculiar  to  the  relationship  or  master  and  servant.   But,  the 
master's  negligence  is  not  recognized  as  being  an  ordinary  and 
usual  risk  incident  to  the  employment.   The  master  must  use  reason- 
able care  and  caution  to  secure  the  safety  of  his  servant  while 
engaged  in  and  about  his  business.   After  the  master  has  exercised 
the  reasonable  care  required  of  him  by  the  law,  the  servant  assumes 
the  risk  peculiar  to  his  particular  work.   In  the  exercise  of 
reasonable  care  on  the  part  or  the  master,  he  is  required  among  other 
things,  to  provide  a  reasonably  safe  place  to  work,   otone  v.  Guthrie, 
14  111.  App.  2d  137.   This  rule  is  qualified  in  that  if  the  servant 
has  knowledge  that  the  place  provided  for  work  is  unsafe  and  he 
continues  to  work  without  complaint,  he  also  appreciates  the  danger 
incident,  and  is  chargeable  with  that  knowledge.   Richter  v. 
Teqtmeyer,  167  111.  App.  478;  Wheeler  v.  C.  &   W.I.R.R.  Co..  267  111. 
3Q6;  Stone  v.  Guthrie,  14  111.  App.  2d  1370 

In  this  cas-e,  the  plaintiff  had  some  knowledge  of  carpentry. 
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He  was  a  man  of  ordinary  intelligence  and  education.   He  may  harm 
known  of  a  safer  way  to  do  the  work.   In  the  case  of  Stone  v.  Gutnrie- 
14  111.  App.  2d  137,  it  was  held  that  knowledge  of  the  unsafe  con- 
dition is  not  enough.   The  servant  must  select  the  unsafe  condition 
voluntarily,  and  he  must  know  or  be  chargeable  with  knowledge  of  the 
danger  inherent  and  that  the  danger  Wos  so  imminent  and  threatening 
that  a  man  of  ordinary  prudence  would  not  have  taken  the  chance  of 
encountering  it.   In  this  case,    it  would  have  been  a  simple  matter 
to  go  into  the  unused  portion  of  the  crib,  place  a  ladder  or  some 
other  method  to  give  him  height  and  nail  the  board  to  the  2  x   4 
studding.   In  this  case,  however,  he  used  the  other  method,  because 
of  his  master's  orders,  so  that  it  could  hardly  be  said  that  he 
entered  into  an  unsafe  place  voluntarily. 

In  the  case  of  Jones  &   Adams  Go.  v.  George.  227  111.  64,  cited 
by  defendant,  the  driver  in  a  coal  mine  was  injured  by  a  sagging 
roof.  The  plaintiff  had  been  driving  in  the  mine  for  three  years 
and  by  the  place  where  he  was  injured  for  two  months,  and  he  passed 
this  point  fifteen  or  twenty  times  a  day,  and  he  must  have  known  of 
the  condition  of  the  roof„   Yet,  the  court  in  that  case  said  that  the 
question  of  assumed  risk  was  not  a  matter  of  law,  but  was  a  question 
of  fact  for  the  jury. 
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If  the  master  here,  tirockhouse,  by  his  orders   laced  the 
plaintiff  in  a  position  of  danger,  then  the  ouestion  oi  negli  i^nce 
on  his  part  becomes  a  -juestion  for  the  jury.   if  the  jar;,  finds 
that  there  was  negligence  on  the  part  of  the  employer,  the  la*  does 
not  recognize  the  master's  negligence  as  being  an  ordinary  and 
usual  risk  incident  to  the  employment.   Stone  v.  Guthrie,  14  111. 
App.  2d  137;  Lester  v.  Hennessey,  20  111.  App.  2d  479. 

If  the  dan jer  is  so  apparent  that  an  ordinary  person  would 
recognize  the  danger  and  continued  to  subject  himself  to  the 
danger,  the  assumed  risk  is  a  matter  of  law  and  need  not  be  submitted 
to  a  jury.   On  the  other  hand,  ii  there  is  any  question  of  fact, 
or  a  conflict  as  to  the  material  facts,  then  the  assumption  of  risk 
becomes  a  question  for  a  jury.   And  v,here  a  jury  returns  a   verdict 
upon  conflicting  evidence  it  should  not  be  disturbed  on  appeal  un- 
less it  is  contrc.ry  to  the  manifest  weight  of  the  evidence.   Spiker 
v.  Christenson,  d/b/a  Ham  &   Merv  Taxi  Co.,  12  111  App.  2d  557; 
Stone  v.  Guthrie,  14  111.  App.  2d  137. 

The  defendant  cites  three  cases  in  support  cf  the  contention 
that  a  plaintiff's  recovery  is  not  sustainable  under  the  doctrine 
of  assumption  of  the  risk  unless  it  is  shewn  from  the  evidence  that 
the  employer  is  in  a  better  position  to  anticipate  the  harmful  occurr- 
ence than  the  employee.   A  careful  reading  of  those  cases  does  not 
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bear  out  this  contention.   The  case  of  Christiansen  v.   [  ver  Tank 
Wo rk s ,  223  111.  142,  does  announce  the  rule  thjt  if  the  da   ■  l   is 
so  obvious  as  to  be  apparent  to  a  person  of  ordincry  intel.      e, 
the  law  will  charge  the  servant  with  knowledge  of  tre  l&nger.   The 
case  of  Jones  &   Adams  Co.  v.  George.  ^..7  111.  u4,  stoles  the  rule 
that  whether  an  employee  assumes  the  risk  of  injary  or  was  guilty  of 
contributory  engligence  are  questions  of  fact  for  the  jury,  even 
though  the  evidence  is  practically  uncontroverted,  unless  the  infer- 
ence that  he  die  assume  the  risic  or  via^    guilty  of  contricutory  negli- 
gence is  so  clearly  cteducible  froir.  the  facts  that  all  reasonable 
minds  would  reach  that  conclusion.   That  case  is  also  authority  for 
the  statement  that  to  preclude  a  recovery  for  damages  by  a  servant 
for  an  injury  it  is  not  essential  that  he  have  actual  knowledge  of 
the  dangerous  condition,  provided  the  condition  is  such  as  should 
have  been  known  to  him  had  he  exercised  reasonable  care  ror  his  own 
safety.   The  general  rule  is  that  a  servant  only  assumes  the  ordinary 
risks  incident  to  his  employment,  and  such  dangers  as  are  obvious  and 
apparent,   Moore  v.  VI abash  Rv.  Co.  219  I1L  AppD  574;  Postal  Telegraph 
Cable  Co.  v.  Likes.  225  111.  249.   Risk,  hazards  and  dangers  which 
are  ordinary,  usual  and  incident  to  the  employment  of  the  servant  are 
assumed  by  him  and  the  master  is  not  liable  for  injuries  result- 
ing therefrom.   R.  S.  Wall  v.  Elgin,  Joliet  &   Eastern  Ry.  Co. 
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196  111.  App.  429.   Generally,  a  workman  of  mature  y^aie   must 
be  held  to  assume  such  risks  or  dan  ;ers  as  are  necessarily  in- 
cident to  his  employment,  but  only  such  as  are  usual,  ordinary 
and  remain  so  incident  after  master  has  taken  reasonable  care  to 
prevent  or  remove  them,  or  if  extraordinary,  such  as  are  so  obvious 
and  expose  him  to  danger  so  imminent,  that  an  ordinarily  prudent 
man  would  anticipate  an  injury.   Faulkner  v.  I."~v.  York:  ^ent.  l-:.Co. 
232  111.  App.  346;  Malott  v.  riood.  201  111.202. 

An  assumed  risk  has  been  defined  as  one  which  cannot  ce 
obviated  by  the  a.loption  of  reasonable  measures  of  precaution  by 
the  master.   Hinchliff  v.  Robinson.  118  111.  App.  450. 

While  a  servant  assumes  all  ordinary  risks  incident  to  his 
employment,  he  does  not  assume  extraordinary  ones,  or  those  whereof 
he  has  no  knowledge,  and  by  reason  of  lack  or  such  knowledge  no 
opportunity  to  guard  against.   Sturm  v.  Consolidated  Coal  Co^.  243 
111.  20. 

A  servant  has  been  held  not  to  have  assumed  a  risk,  unless 
the  danger  was  obvious,  and  he  understood  the  danger.   Rolorr  v. 
Luer  Bros.  Packing  &   Ice  Co.,  263  111.  152. 

The  defendant  contends  that  v.tiere  all  the  evidence  is  taken 
most  favorable  to  the  plaintiff  and  there  is  still  no  evidence  to 
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support  the  allegations  of  the  complaint,  or  if  only  a  uare 
scintilla  of  evidence  has  been  adduced  by  the  plaintiff,  a 
verdict  should  be  directed  in  favor  of  tne  defendant.   This 
is  the  law  laid  down  in  Shevlin  v.  Jackson,  5  111.  2d  43.   It 
is  slightly  different  in  other  cases  cited  on  tms  point, 
namely  Tucker  v.  Hew  York,  Chicago  &   ot.  Louis  R.  Co.,  12  111. 
App.  2d  545  and  Hocker  v.  O'Klock,  16  111.  App.  2d  414,  where 
the  rule  is  announced  that  such  motions  for  directed  verdict 
for  the  defendant  should  only  be  allowed  if,  when  all  the  evi- 
dence is  considered  in  its  aspects  most  favorable  to  the  plaintirf 
together  with  all  reasonable  inferences  tc  be  drawn  therefrom, 
there  is  a  total  failure  of  proof  on  one  or  more  essential  elements 
of  the  case.   Whether  there  is  a  total  failure  or  a  bare  scintilla 
of  evidence  for  the  plaintiff  is  not  important  here.   Here  there 
is  evidence  that  the  place  was  dangerous  and  this  was  proven  by 
the  fact  that  the  plaintiff  fell  and  was  injured.   The  plaintiff 
claims  the  corn  slipped  under  him.   The  defendant  claims  he  pushed 
against  the  board  and  fell.   In  either  event,  what  happened  was 
because  the  plaintiff  was  in  this  dangerous  place  at  the  orders  of 
his  employer.   Whether  he  is  correct  and  the  corn  slipped  unaer  him, 
or  his  employer  is  correct  and  he  pushed  aoainst  the  board  and  fell, 
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a  question  of  fact  is  presented  to  the  jury.   it  it   true,  with  this 
one  exception,  there  is  little  it  any,  cent  reverted  tacts,   but  the 
one  exception  raises  several  questions  tor  a  jury  to  consider.   la 
Did  the  plaintitf  know  of  the  danger  ana  did  he  assume  it?   2.   ifof 
there  negligence  on  the  part  of  the  employer?   3.   Was  the  danger 
so  apparent  that  a  person  of  ordinary  intellioence  would  recognize 
the  danger?   4Q   Was  this  an  ordinary  risk  incident  to  his  employ- 
ment?  50   Was  the  place  where  he  was  workin  -  in  such  a  condition 
that  had  he  used  ordinary  care  for  his  own  safety  he  would  have  or 
could  have  prevented  his  injury?  These  are  questions  for  the  jury. 
As  said  in  the  case  of  Jones  &  Adamg  Co.  v.  George,  227  111.  64, 
at  page  68:   "In  consideriny  the  question  whether  appellee  assumed 
the  risk  because  of  his  knowledge  of  the  danger,  or  whether  he  was 
guilty  of  contributory  negligence  in  failing  to  observe  the  danger, 
this  court  is  not  permitted  to  weigh  the  evidence  and  determine 
the  quention  upon  what  we  might  consider  the  preponderance  of  the 
proof,  but  we  are  only  to  determine  whether  there  is  any  evidence 
fairly  tending  to  negative  the  appellant's  contention  with  respect 
to  these  questions.   While  the  evidence  here  is  practically  uncontro- 
verted,  yet  we  are  not  prepared  to  say  that  the  inference  of  an 
assumption  of  the  risk,  or  of  contributory  negligence,  is  so  clearly 
deducible  frcm  the  facts  that  all  reasonable  minds  would  necessarily 
reach  the  same  conclusion  therefrom.   Unless  we  could  say  this,  the 
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questions  of  contributory  negligence  and  assumption  of  the  risks 
by  the  Appellee  cannot  be  treated  as  questions  of  law.   Browne  t. 
Siegel,  Cooper  &  Co.  191  111.  226;  Beidler  v.  Branshaw,  200  111. 
425j  Hewes  v.  Chicago  and  Eastern  Illinois  Railroad  Co.  217  111. 
500." 

In  the  case  of  Stone  v.  Guthrie,  14  111.  App.  2d  137,  there 
was  a  conflict  in  some  of  the  material  facts.   Here,  as  in  that 
case,  there  was  evidence  in  the  record  from  which  the  jury  could 
justifiably  conclude  that  the  defendant  was  negligent,  and  that 
the  plaintiff  did  not  assume  the  risk,  of  his  injury.   And  the 
court  in  the  Stone  v.  Guthrie  case  said:   "Where  evidence  is 
conflicting,  it  is  for  the  jury  to  weigh  the  evidence  and  determine 
the  credibility  of  the  witnesses,  and  a  verdict  based  upon  conflict- 
ing evidence  approved  by  the  trial  judge  should  not  be  disturbed 
on  appeal  unless  contrary  to  the  manifest  weight  of  the  evidence. 
Spiker  v.  Christeson,  d/b/a  Ham  &  Merv  Taxi  Co.,  12  111.  App.  2d 
557,  140  N.  E.  2d  302.   To  be  contrary  to  the  manifest  weight  of 
the  evidence  an  opposite  conclusion  must  be  clearly  evident.  DeLong 
v.  Whitehead,  11  111.  App.  2d  330,  137  N.  E.  2d  276;  Green  v.  Keenan, 
10  111.  App.  2d  53,  134  N.  E.  2d  115;  Griggasv.  Clauson,  6  111. 
App.  2d  412,  123  N.  E07363.   Such  is  not  the  situation  in  the 
case  at  bar."  We  regard  the  law  in  the  Stone  v.  Guthrie  case 
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and  the  case  of  Jones  &  Adams  Co,  v.  George,  227  111.  r"* , 
as  governing  in  this  case. 

For  the  reasons  stated  we  mu3t  hold  that  Plaintiff's  Instruct- 
ion No.  3  was  proper0   This  instruction  correctly  stated  the  law 
applicable  to  the  matters  in  evidence  and  at  issue.   As  to  Defendant's 
Instruction  No.  7  which  the  trial  court  refused  to  give,  a  reading 
of  the  instruction  shows  that  it  is  an  assumption  that  the  plaintiff 
assumed  the  risk  and  is  to  that  extent  peremptory.   While  the  in- 
struction is  correct  as  to  the  law,  the  refusal  to  give  it  is  not 
reversible  error,  since  a  reading  of  the  other  instructions  given 
for  the  defendant  show  that  the  jury  was  amply  and  fully  instructed 
as  to  the  theory  of  the  defendant  that  the  plaintiff  assumed  the 

risko 

Finally,  the  defendant  contends  that  the  plaintiff  made  a 
judicial  admission  of  facts  which  constitute  contributory  negligence 
on  the  part  of  the  plaintiff,  or  freedom  from  negligence  on  the  part 
of  the  defendant „   The  admission  alleged  was  in  the  following 
question  and  answer:   "Question:  Well,  there  wasn't  anything  that 
Mr.  Brockhouse  did  that  caused  you  to  fall,  was  there?   Answer: 
No,  he  done  nothing."  This  statement  by  the  plaintiff  that  the 
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defendant  did  nothing,  is  not  an  admission  that  the  place  was 
not  dangerous,  that  the  plaintiff  selected  the  unsafe  place 
voluntarily,  or  that  the  plaintiff  knew  or  must  have  known  or 
was  chargeable  with  knowledge  of  the  danger.   It  is  only  an 
admission  that  the  defendant  did  no  physical  act  to  cause  him 
to  fall.   It  is  that  and  that  only. 

This  court  cannot  say  that  the  verdict  of  the  jury  is 
against  the  manifest  weight  of  the  evidence.   As  we  have  said 
before,  "manifest"  means  clearly  evident,  clear,  plain,  indisput- 
able.  There  is  a  conflict  as  to  what  caused  the  accident;  there 
is  a  conflict  as  to  whether  the  plaintiff  assumed  the  risk  in 
which  he  was  injuredo   These  present  questions  of  fact  which  were 
decided  by  the  jury  by  its  verdict.  This  court  will  not  substi- 
tute its  judgment  for  that  of  the  jury. 

The  judgment  of  the  trial  court  is  therefore  affirmed. 


Judgment  affirmed, 


CA^POLL;P.J.  and  RCETH,  J.,  oonsu". 
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•   Plaintiff  Frank  Kbstkn  instituted  this  eult  in  the  Circuit  Court  af 
IWafe  County  against  the  defendant,  Inrin  F.  IolariJc,  to  recover  eertain  ml- 
estate  coamiasione  which  ho  alleged  were  duo  hi*  from  tho  defendant.  By  hie 
answer,  tho  defendant  deniod  owing  plaintiff  anything  and  tho  laouoo  «~^  by 
the-  pleadings  war*  submitted  to  a  Jury.  Tho  jury  found  for  tho  .  Jefendant  and 
tho  Court  entexod  Judgment  upon  tho  rordict.   Thereafter  plaintiff  fUod  hia  poauti 
■otion  for  judgment  notwithataadinc  tho  verdict  and  for  a  now  trial.  Both 
of  thoao  motions  were  doniod  and  this  appeal  hy  tho  plaintiff  follow. 

Tho  plaintiff 'a  thoory  is  that  ho  had  an  exclusive  oontraet  with  tho 
dofondant  to  aoU  curtain  roal  estate  for  hia,  that  ho  producod  buyers  who 
maP9   r*md7f  willing  and  abla  to  purchaso  thia  roal  aetata  at  tho  price  agreed 
upon  by  tho  dofondant,  and  that  ho  was,  therefore,  entitled  to  hia  agreed 


conmlBsioci  of  $15*000.00,   even  though  the  deal  was  never  consummated.     The 
defendant's   theory  Is  that  the  plaintiff  La  not  entitled  to  any  commission 
because  he  never  produced  buyers  who  were  reedy,  willing  and  able  to  purchase 
the  property  on  the  teres  proposed  by  the  owner,   the  defendant,  Kolarlk. 

By  his  second  aeended  complaint,   the  plaint Vff  alleged  Hiat  he  wa* 
a  licensed  real  estate  broker,  and  that  on  February  26,  1957,   the.  defendant 

e 

gave  him,  as  a  real  osteite  broker,  an  exclusive  sales  contract  to  run  for 

eight  Booths  authorising  horn  to  sell  the  defendant's  property  located  in 

Hinsdale,  Illinois,  and  called  * •Chicken  Basket  Restaurant  and 'Cocktail  Lounge* 

for  the  price  of  $225,000,00,  loopy  of  this  contract,  was  attached  tp  the 

— Tided  complaint.     Plaintif ff  further  alleged  that  pureuant  to  this  contract 

he  procured  on  or  about  June  1,  1957*  John  P.  Major*  and  Carl  I.  Culp  to 

purchase  this  property;   that  these  persona  were  ready,  willing  and  able  to 

purchase  the  property  at  a  price  of  $225,000»00|  that  defendant,  as  seller,  and 

Majors  and  Culp,  as  purchasers,  entered  into  a  written  oontract  dated  Jvne  1, 

1957*  a  copy  of  which  was  also  attached  to  the  complaint!   that  thereafter  this 

i 
contract  was  anended,  in  writing,  by  the  parties  thereto  which  amendment  changed 

the  amount  of  the  down  payment  fro*  $75,000.00  to  $50,000.00.     A  copy  of  this 

■mended  contract  warn  also  attached  to  the  complaint.     It  was  further  alleged 

fett  at  the  time  plaintiff  obtained  Majors  and  Culp  as  purchasers  of  the 

property,  the  defendant  signed  an  instrument  agreeing  to  pay  the  plaintiff  for 

hi*  aerricea  in  selling  the  property  the  sen  of  $15,000.00  and  a  copy  of  this 

agreement  was  also  attached  to  the  complaint,    rlaimtlff  then  alleged  that  no 

pert  of  his  claim  for  commission  on  the  transaction  mad  been  paid  and  demanded 

judgment  against  the  defendant  for  $15,000.00. 
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9y  his  anew,  the  eafaaaaat  witter  admitted  or  denied  that 
plaintiff  procured  Nosers.  Majors  and  Culp  m  purchasers  of  the  property  bmt 
admitted  that  he  did  «Ur  into  an  exoluaive  salee  agrsenant  with  tha 
plaintiff .    The  iiiwr  specifically  denied  that  Unm  parties  Im««,  Major. 
aad  Calp,  war*  reedy,  willing  and  able  to  parohaae  the  property  at  the  price 
of  1225,000.90. 

Tha  racord  liaoloaaa  that  on  February  26,  1957  the  defendant 
anaoutad  a  aalaa  contract  by  tto  nroriaiooa  of  which  he  granted  plaintiff 
the  aola  aad  exclusive  right  to  eoll  tha  property  larelTed  1*  thia  proceeding 
for  the  parlod  of  eight  aoatha  at  a  prioa  of  $225,000.00.     It  further  appear* 
Uut  .ahortly  tharaaftoT  plaintiff  advartiaod  the  proparty  for  hale  aad 
intaraetad  Messrs.  Majors  and  Culp  in  ita  purchaaa. 

Taa  plaintiff  teetif led  that  on  Sunday,  /ant  2,  1957  ha  took  thaaa 

*a 

proapactiTo  purchaaers  to  tha  pi —Usee  and  ■nhaaad  than  tha  whole  plnoo, 

kitchen,  haeenant,  stockroom*,  ico  boxee,  all  the  Frigidelree  and  tha  raotanrant 

and  tha  bar  and  ao  forth".     Thia  wit  nee*  fnrthar  taatlfiad  that  tha  daf andant 

aad  alao  tha  attomay  far  tha  puiah vara  praaant  on  thia  oceanic*  and 

f olloirinf  tha  inapaction  of  taa  pramiaaa  tha  attomay  for  tha  purchaaers 

praparad  thraa  doeaaanta  and  dated  than  June  1,  1957.      Copies  of  thaaa 

inatruaanta  vara  attached  to  tha  aaandad  complaint  aad  tha  originals  vara, 

upon  tha  Wring,  offered  and  adaittod  in  erldence. 

One  of  thaaa  lnrtn— iita  recited  that  tha  daf  andant  had  received 

from  Maaara.  Majors  and  Gulp  $5000.00  aa  earnest  aoaay  deposit  on  tha  purchase 

Of  taa  restaurant  aad  cocktail  lounge,   together  «lth  all  other  equipasat  aad 

inventory  known  aa  tha  Chicken  Baakat  and  located  on  Route  66  anar*  79th  Street} 

that  tha  total  purchase  prioa  is  to  be  f225#000.00|  that  $75,000  una  to  be 

.    .  1150,000.00 

paid  in  oaah  and  tha  balance  of /$£•*»  to  ba  secured  by  a  first  mortgage  an 
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The  plaintiff  further  testified  that  on  June  5,   19*5?  Mr.   loyal, 
attorney  for  the  defendant  called  and  asked  Ala  to  bring  Naaars.  Majors  and 
Culp  to  the  restaurant  that  afternooni   that  the  plaintiff,  Main.  Major* 
and  Culp,  their  attorney,  Mr.  Sohulti,  tte  defendast  and  his  attorney,  Mr. 
Moyal,  and  a  Mr.'  Laaaar  did  meat  ttera  and  tte  condition  of  tha  septic  'tan* 
ma  discussed.     Tha  plaintiff 'fnrtter  taatifiad  that  during  this  diacuaaion 
Mr.  loyal  attornay  for  defendant,  took  his  aaida  and  aaid  thay  would  pat  in 
tte  aeptie  tank  if  "I  would  ge  down  110,000.00  on  ay  commission  and  if  tha 
buyer*  would  go  up  $10,000.00.»     TMla  witaaaa  aaid  te  refused  to  go  down  a 
penny,  that  tte  deal  did  not  go  through  and  that  tha  property  did  not 
changa  hands  and  concluded  gut  tha  daal  waa  not  conauwatad  oecause  plaintiff 
raquaatad  an  additional  $10,000.00  froa  tte  buyara. 

John  P.  Majors,  on*  of  tte  prospective  buy*ra,  teetified  that  ha 
•ad  his  aaaociat*,  Carl  1.  Culp  eontamplatad  purahaaing  tha  •Chicken  Baatet 
leetaureat  and  .LoungaJ  that'te  contacted  tha  plaintiff  and  want  with  his  to 
•*•  tte  premises.     Is  abstracted  this  witaaaa  continued:     "ate  want  through  tte 
ineide  and  around  the  outside  of  tte  building  and  we  saw  it  the  second  tlse 
bafor*  we  signed  any  agreement.     Tte  firat  agreement  waa  signed  for  a 

e 

$75,000.00  down  payment  and  the  subsequent  agreement  waa  for  a  $50,000.00 

damn  paysentj     that  the  ourchaae  price  lasalnad  tha  same  at  $22J«000.00. 

I  issued  a  check  to  Mr.  loatka  dated  June  1,  1957,  for  $5000.00.     Thia  check 
4d  not  go  through  tha  bank.     we.  stopped  payment  because  we  had,  a  couple  of 

telephone  calla  to  check  into  tte  aaptie  system  because  te  waa  in  trouble 
with  tte  county.     We  had  a  meeting  about  Jus*  5  at  the  Chicken  Basket 

Restaurant.     Mr.  lolarik  (defendant)  Mr.  Meyal  (defendant's  attorney),  syeelf, 
Carl  Culp,  Mr.  Schulta,  our  attorney  and  Mr.  Koatka  (plaintiff)  ware  present. 
We  disagreed  on  the  price  aftsr  haring  found  out  that  the  aeptic  system  waa 
not  is  order  and  that  thay  war*  is  trouble  with  tte  county  and  I  thought  they 
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■Wall  fix  the  septic  system.    I».  Sehults  and  Mr*  loyal  left  the.  root  ul 
had  a  -consultation  and  Mr.  Behultt  came  back  and  told  no  if  we  would  add 
$10,000.00  to  oar  purchase  price  they  would  fix  it.     I  did  not  acre*  to  paj 
the  $10,000.00  and  that  is  the  reason  I  stopped  payment  on  the  check. 
of  the  problem  with  the  septic  system  f  rafaead  to  proceed  under  the  contract 
oh  Jane  5  and  stopped  pa/nont  on  the  check.     I  had  an  estimate  on  the  cost 
to  connect  the  septic  systen  and  it  was  bettor  than  $30,000.00.     Bad  they 
oorrocted  the  soptie  tank  natter  wo  wore  still  willing  to  r>  throofh  with  the 
•ami  on  the  basis  of  $225,000.00," 

Carl  I.  Culp  teetifiod  on  behalf  of  the  plaintiff,   identified 
the  lnetmnents  ho  hod  signed,  stated  that  he  had,  prorioas  to  Jane  1,  1957, 
to  the  Chicken  Basket  Reetaarant  and  hod  not  the  defendant  there  and 
it  through  the  presdses  with  the  plaintiff.     TtyLs  witness'  further  toetified 

e 

that  ho  and  Mr.  Majors  were  randy  on  Juno  1 ,  1957  to  oonsvaete  this  deal 
on  the  basis  o£  the  terns  of  the  contracts  providing  everything  was  in  order 
•o  specified  in  the  eontractsi  that  they  had  received  a  telophone  call  that 
t*»r»  «•  soaetrouble  with  the  county  about  the  sewage  disposal  not  .working 
and  that  the  defendant  had  roceiTOd  notices  fron  the  county  about  the  septic 
tank  and  they  ascertained  that  it  would  ooot  in  the  neighborhood  of  $25,000.00 
to  $30,000.00  to  put  in  a  now  septic  systen  and  that  it  was  costing  about 
$150.00  per  day  to  got  it  pauped  oat.     This  witness  stated  that  ho  and  Mr. 
Majors  wore  oidy-ready  to  proceed  with  the  deal  on  /una  5,  1957  •provided 
they  fixed  this  soptie  tank,     when  we  found  out  there  was  trouble  with  the 
septic  systen  and  trouble  with  the  county  *•  stopped  payment  on  the  $5,000.00 
check*       I  feltf  continued  the  witness,  "that  under  the  Urns  of  this  contract 
I  didn't  bars  to  proceed  unless  the  soptie  tank  was  repaired  because  it 

e 

nlsroproeented  to  as.  On  Wo  occasions  before  we  signed  the  contract  Mr. 
Kcotka  showed  as  the  property  and  at  no  tin*  did  we  discuss  it  with  Mr. 
lolarik  prior  to  signing  the  contract." 
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TH.  framing  U  a  fair  raaaa.  of  th.  «i4«.  found  In  tha      . 
r^co*.    It  to  appa~t  «*  th.  Inforaatton    *•*  ***  «*  **>  W 
^^  M  th.  oaaditia.  f  th.  "**  uak  <*«"*  th-  to  rrfu~  * 
ooapla*  tha  tran^iaa.     It  1.  aot  cant*ndad  that  dafandaat  .aaa  any 
r.jrwaBtation.  aithar  to  th.  plaintiff  or  to  th.  pnwpactlY.  parabaaar. 
aita  rafaraao.  to  th.  aaptlc  t«t    Thar,  i.  no  ***** a  that  th.  aab>ct 
«,  «rar  aantionad  *  plaintiff  »  th.  piu.pa.UT.  pmrohaaar.  la  th. 
prmmM  of  th.  dafaadaat  priar  taJwaa  5,  1957  atiah  aaa  aftar  th. 

**««.  aaUd  Aa*  1.  1957  *»  •*-*••    ***  «•  ****  f  ***'* 
that  a.  ha*  jliV  fltinwrrf  "-  aaptic  **  *t»  Jaaara,  a*>ra  as*  Calp, 
'  thay  iaaiatad  that  thp  c— rtltlwaf  th.  «aptln 


TV.  *ry  by  if  fraiot  oonel*lad  that  tha  partia.  to  tha  tea-aatian 
aat  la  agraaaaht  a.  to  all  tha  tarn,  of  th*  aaattact  aad  aa  ar.  aaabl. 
to  My  that  thi»  conciaaioa  U  aat  aupportad  by  tha  a*  Mann      Waaoald  not 
ha  Jaatiflad  la  aatti*  a.laa  tha  aardict  of  tha  jary aad  th.  JaJfaaat 
ronlorai  tharaoa  unla».  a  aoaribaioa  appaaita  ta  that  faaohaa  hy  tha  Jury 
la  elaarly  aridaat.     (l«aa  *.  Saibart,  22 -111.  app.  *  *77,  *3). 

Th.  iaaaa  iaaalaad  la  thi.  prooaadiaa;  ia  *athar  haaara.  ■ajor.  and 
Calp  aara  raaay,  ailliaf  ana  abla  U  aurcbaaa  tha  praparty  larala«i  aaraln  in 
with  tha  proriai-ai  of  tha  ooatxact  aatarad  iat.  by  tha  a^aadant, 
of  tha  praalaaa.with  plaiatiff,  tha  raal  aatata  brahar.    ft.  parchaa^ra 
orooarad  by  tha  plaiatiff  and  th»  dpfaaaaat  aatarad  Into  tha  afTMaaoU 
har.inb.for.  rafarrad  to  datad  Jan.  1,  1957.    At  that  tlaa.  tha  accpUd 
p»rehaa.rs  dalir.rad  to  plaiatiff  a  ohaok  for  $5000.00  which  a*,  to  b.  credit* 
upon  tha  pttrohaa.  pric.     FUintlf  f  >lapoaitad  thia  ohaok  in  tha  bank  with 
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which  he  did  business.     The  cheek  mm  rverer  paidi     The  prospective  purchasers 
stepped  psyment  on  the  check  and  the  plslntiff  has  that  check.     The  reason 
this  portion  of  the  purchase  price  did  not  reach  the  hande  of  either  the  ' 
plaintiff  or  defendant  was  because  the  oondition  of  the  septic  tank  had 
been  misrepresented  to  thejs  but  not  by  the  defendant.     The  jury,  ve  thin*, 
under  all  the  evidence  found  in  tale  record  ware  justified  in  concluding  Usui 
the  plaintiff  did  not  produce  purchasers  who  were  ready  and  idLling  to  purchase 
the  premises  according  to  the  contract  executed  by  defendant. 

s 

Counsel  also  argue  that  the  trial  court  erred  la  refusing  to  admit 
in  evidence  a  photograph  of  the  Chicken  Basket  Restaurant  and  erred  in 
refusing  to  permit  plaintiff,  to  etate  who  prepared  one. of  the  written 
instruments  dated  June  1,  1*57.     Those  matters  wore  ijsaaterlal  to  amy  issue 
in  the  case  and  were  properly  excluded. 

It  la  also  insisted  that  the  trial  court  erred  in  sustaining  an 
objection  to  a  question  put  to  plaintiff  by  his  counsel  asking  the  witness 
to  explain  the  difference  between  the  two  writtoa  instruments  signed  by  the 
defendant  and  the  prospective  purchasers  on  Juno  1,  1957.     Theee  instruments 
had  boon  offered  and  received  in  evidence  and  road  to  the  jury.     They  wore 
mot!  ambiguous  and  from  a  eommldomtiom  thereof  the  iweliM.  of  each  could 
readily  be  ascertained,     furthermore  the  plaimti/f  dim  tewiify  that  defendant 
"smaa*t  present  when  wo  prepared  those  document*  affecting  a  change  in  the 
down  payment  and  when  I  wont  there  he  (lolarik)  signed  it.-   He  asked  mo  to 
prepare  the  document  as  to  commissions  and  also  with  reference  to  the  down 
payment.     Tne  buyers  asked  for  the  chamge". 

It  is  finally  insisted  that  the  court  erred  in  refusing  to 
give  to  the  jury  plaintiff's  tendered  instructions  issmtmsil  *,},  and  6.     The 
poet-trial  motion  filed  by  the  plaintJLf f  states  that  the  court  erred  in 
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rafuelag  to  fir*  inatiuctiona  — in  ml  1,  2,  3,  *,  and  5  *aked  by  Um  plain 

Tha  abstract  of  tha  record  piapaiad  by  plaintiff's  otvnNl  aata  forth, 
Oft  tMrUen  instruction*  and  inflUcataa  that  aaraji  ware  tandarad  by  tha 
defendant  and  sLi  by  tha  plaintiff  and  that  plaintiff**  lnet  ruction*  vara 
nvaberad  1  to  6  inclaalTe.     Plaintiff •■  inatractlona  I,  2  and  3  w4  amrkad 
giran  aa  tandarad.     Plaintiff *a  inatructiona  Ho.  4,  5  and  6  are  narkad  rafaaad. 

'     we  hera  eraalned  all  of  tha  inatructiona.     The  seven  tandarad  and 
given  at  tha  raquaat  of  tha  dafaadant  ara  not  objected  to  and  tnay,  together 
with  tha  thraa  inatruotions  tandarad  and  given  at  tha  reejeeat  ef  tau> nlalntiff 
whan  conaidarad  togathar,   subetantially  praaantad  tha  lav  of  tha  oaae  fairly 

*  • 

to  tha  Jury  and  this  is  sufficient.  (Ritanan  v.  The'Peaple,  110  111.  362,  372.) 

Halt  «a«  propar  to  ba  ciran  1a  tha  rafaaad  instruction*  van  eontalaad  in 

those  given  to  tha  Jmry. 

There  la  no  raTaralbla  arrar  found  in  thla  raoord  and  tha 
* 

Judgnant  of  tha  circuit  court  of  Oh  Page  County  la  therefore,  afftneed. 


McMiL,  P.J.  COPCUKS. 
I,         J.  CONCURS. 
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^7953 

MATT IE  ADKINS  and 
HORACE  ADKINS, 


Plaintiffs-Appellant  s , 

v. 

BLUE  BIRD  COACH  LINES,  INC., 
and  MILFORD  E.  LaRUE, 


APPEAL  FROM  SUPERIOR 
COURT  OF  COOK  COUNTY. 


2  7  1^34 

Defendants-Appellees . 
MR.  .JUSTICE  DEMPSEY  DELIVERED  THE  OPINION  OF  THE  COURT. 

The  plaintiffs,  Horace  and  Mattie  Adkins,  complain  that 
a  verdict,  returned  in  their  favor,  was  for  grossly  inadequate 
damages  and  was  influenced  by  errors  induced  by  the  defendants. 

While  obeying  a  traffic  light  on  Washington  Boulevard 
at  Keeler  Avenue,  Chicago,  in  May  1953,  the  plaintiffs' 
stopped  auto  was  struck  in  the  rear  by  an  eastbound  Blue 
Bird  bus  driven  by  the  defendant,  LaRue.  The  impact  drove 
their  car  eastward  through  and  beyond  Keeler,  and  the  bus 
went  more  than  one-half  of  the  way  into  the  intersection 
before  coming  to  a  stop.  The  rear  end  of  the  auto  was 
smashed^  the  repair  charges  were  $550.00. 

Adkins,  the  driver,  was  only  slightly  injured  but 
his  wife,  who  was  seated  next  to  him,  was  taken  to  a 
hospital  in  an  ambulance.   He  lost  a  day  or  two  of  work, 
as  a  carpenter,  because  of  headache,  and  missed  a  few  more 
days  because  of  the  lack  of  transportation  for  himself  and 
his  carpenter  tools.  Mrs.  Adkins  remained  in  the  hospital 
eleven  days.   For  months  thereafter  she  continued  to  suffer 
neck,  rib,  arm  and  back  pains.  A  specialist,  whom  she 


consulted  six  months  after  the  accident,,  testified  an  X-ray 
snowed  that  she  had  a  fracture  of  her  cervical  spine, 
although  he  could  not  say  this  occuri  •< ■  ■.   :n  May  of  1953. 
The  jury  awarded  $200.00  damages  to  Adkins  and  .$5CC.GG  to 
Mrs.  Adkins.  The  latter  sum  was  less  than  her  medical  bills. 

Although  they  denied  liability,  the  defendants 
presented  no  evidence  concerning  the  occurrence.  All  the 
putative  errors  arose  during  cross-examination  of  witnesses 
for  the  plaintiffs  or  during  the  examination  of  Adkins  as  an 
adverse  witness. 

To  refresh  his  memory,  a  doctor  who  had  attended 
Mrs.  Adkins  in  the  hospital  was  shown  the  hospital  record 
which  had  been  marked  for  identification  as  a  plaintiffs' 
exhibit,  but  which  had  not  been  offered  or  received  in 
evidence.  During  cross-examination  the  record  was  used 
not  only  for  the  purpose  of  refreshing  his  memory  but  for 
other  purposes  as  well.   Over  objection  the  court  directed 
him  to  read  the  report  of  a  radiologist,  and  the  defendants' 
counsel  asked  him  questions  concerning  nurses*  entries  in  the 
record,  such  ass 

Q„   "What  does  it  say?" 

A.  "The  nurse  shows  a  good  day;  that's  all." 

Qo  "About  that,  'no  specific  complaint'  isn't 
that  right?'* 

A.   "That's  what  it  reads." 

Q.  "'Ate  well'  is  that  it?" 

A.  "Yes,  sir." 


Q.   "And  'a  good  day1  did  3he  say  that?' 

A.   "Yes,  sir." 


O    «    o    • 


Q.   "Do  you  find  anything  but  those  specific 
complaints  —  'ate  well,1  'good  night.1 
'good  day,...?,, 


o   o   • 


A.   "According  to  the  nurse's  notes,  yes." 


•   •   o   • 


Q.  "According  to  the  nurse's  note,  she  was  in 
good  shape,  wasn't  she?" 


•   ©   o   o 


A0  "Yes,  comfortable.1* 
All  this  evidence  was  inadmissible.   It  was  hearsay  and  came 
within  no  exception  to  the  hearsay  rule.  Kocyum.iian  v. 
Stevens.  10  111.  App.  2d  378. 

Adkins  was  called  as  an  adverse  witness  and  questioned 
about  a  visit  he  made  to  the  defense  attorney's  office.  Over 
objections  he  was  asked  questions  about  his  offer  to  settle 
the  case.  The  injection  of  this  evidence  was  improper. 
Despite  its  being  termed  "vital"  by  the  defense  attorney, 
there  was  no  showing  that  any  part  of  the  conversation  was 
an  admission  against  interest  or  was  material  to  any  issue 
in  the  case.  Attempts  to  settle  law  suits  are  commendable 
and  should  be  encouraged.  A  party  who  tries  to  adjust  his 
dispute  should  not  be  prejudiced  before  a  jury  by  an 
implication  that  his  effort  indicates  weakness  or  suggests 


a  lack  of  confidence  in  the  outcome  of  his  case.   Hill  v. 
Hiles.  309  111.  Appw  321. 

In  1957  the  plaintiffs  were  involved  in  another 
collision  and  Mrs„  Adkins  v/as  again  injured.  Her  injuries 
were  similar  to  those  she  received  in  the  first  accident. 
Defense  counsel  interrogated  her  and  one  of  her  doctors 
extensively  about  these  injuries.   It  was  proper  for  him  to 
do  so  inasmuch  as  it  was  claimed  that  her  headaches  and  the 
condition  of  her  back  at  the  time  of  the  trial  were  caused 
by  the  injuries  of  1953.  It  was  competent  for  him  to 
ascertain  if  her  current  condition  of  ill-being  resulted 
from  the  second  rather  than  the  first  accident.  However, 
he  went  further  and,  over  objection,  asked  her  if  the 
second  case  was  settled  and  the  amount  of  the  settlement. 
He  had  her  identify  a  copy  of  the  check  which  had  ueen 
paid  and  had  her  read  aloud  all  its  details.  This  testi- 
mony was  irrelevant.   It  had  nothing  to  do  with  either  the 
cause  or  the  extent  of  her  injuries. 

These  errors,  together  with  the  manifest  inadequacy 

of  the  verdict,  make  it  necessary  that  a  new  trial  be  had. 

However,  the  entire  case  does  not  have  to  be  re-tried.  As 

we  have  mentioned,  there  was  no  evidence  contesting  the 

issue  of  liability.  Therefore,  a  new  trial  is  ordered 

upon  the  issue  of  damages  only.  Harris  Furniture  Co.  v. 

Morse.  10  111.  2d  28. 

Reversed  and  remanded 
with  directions. 

Schwartz,  P.J.,  and  McCormick,  J.,  concur0 


ST. 


47815 

HENRY  L.  SWEITZ  and  MARGARET  J. 
SWEITZ, 


Appellants, 


v. 


CHICAGO  TITLE  AND  TRUST  COMPANY,   a 
corporation,  as  Depositary  under  Escrow 
No.  239^75 »  defendant;  and  MARSHALL  A, 
LEVY,  doing  business  as  FEDERAL  FINANCE 
ASSOCIATION, 

/Appellee. 


)  APPEAL  FROM 
) 

SUPERIOR  COURT, 


COOK  COUNTY. 


2  7I.A.3  5 


MR.  PRESIDING  JUSTICE  MURPHY  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  Is  an  appeal  from  an  order  dismissing  an  action 
for  a  declaratory  Judgment,  which  we  believe  Is  rendered  moot 
by  the  opinion  and  judgment  of  this  court,  filed  this  day,  In 
Sweltz  v.  Levy.  No.  47817. 

We  conclude  that  a  decision  on  the  merits  In  the  instant 
appeal  is  unnecessary  and,  therefore,  it  is  hereby  ordered  that 
said  appeal  be  and  it  is  hereby  dismissed  without  prejudice. 

DISMISSED. 


KILEY  AND  BURMAN,  JJ. ,  CONCUR. 
ABSTRACT  ONLY. 


FILED  SEPT.    17,    1960 


Mo.  11W7 


IB  TBS 
APPILLaTI  COURT  0?  ILLII0I3 

s*roiro  district  -  fust  DTnsic* 

nay  Tern,  I960 


• 


JOSEPH  McGRAV, 

Plaint if fJLppellee, 


UTIX  OATH  and 
.  DWOIOS  PIQXE, 


Defendants  .appellants. 


f  ron  the 
Circait  Court  of 
Will  Court/. 

j  7  I  fl^ 


DOYI,  J. 

'     This  cue  arose  oat  of  an  automobile  accident  which  occurred 

**  * 

at  the  intersection  of  Doris  and  Gardiner  Streets  in  the  City  of  Joliet. 
a»  a  result  of  the  collision  of  the  two  autoaebilee  which  were  inrolred, 
Joseph  McOrew,  the  plaintiff,  who  was  dririnf  the  oar  westerly  on  Doris 
Street  wee  injured.  The  other  automobile  inrolred  in  the  collision  was 

* 

owned  by  defendant,  Mrs.  latie  (sarin  and  was  then  being  driren  by  defendant 
Demore  Pigee.     The  issues  made  by  the  pleadings  were  submitted  to  a  jury 
resulting  la  s  reriiet  end  Judgment  for  $15,000.00  in  favor  of  the  plaintiff 
and  against  both  defendants,  who  appeal. 

The  record  discloses  that  Gardiner  Street,  la  a  pared,  two  lane 
through  steeet  running  in  s  northerly  and  southerly  direction  and  baring 
a  grarel  shoulder  fifteen  feet  Wide  along  its  east  edge.     Doris  Street  is 
a  grarelled  black  top  highway  and  runs  in  an  easterly  and  westerly  direction. 


A  Standard  Oil  PUling  Station  waa  located  at  the  eoutheeat  corner  of  the 
intereectlon  of  theee  atreeta  and  a  stop  eign  wae  located  on  a  tree  at  the 
north  aide  of  Doris  Street  el*  or  aeren  feet  oast  of  the  intereertion. 

At  about  imn  thirty  o'olook  on  the  ngraing  of  October  5,  1956 
thn* plaintiff ,  fn™*r*>4"\  *V  ■*•  mother-in-law,  Mario  Bertino,  was  driTing 
a  Cherrolet  automobile  on  Doria  Street  and  approaching  the  lnUreeetlon 
from  the  eaat.    At  tho  aana  Una  Doner*  Pigne,  accompanied  by  ni*  flAUr-ln- 
law  Katie  Oari*  ,  waa  drlrlJ*  the  Ford  automobile  belonging  to  Mr*.  OaTi*    , 
in  a  northerly  direction  on  Gardiner  Street.    Mr*.  Oarim    waa  eitting  at  the 
right  of  Mr.  Figee  on  the  front  aamt  and  in  tha  bank  aaat  were  the  wif a  and 
baby  of  Mr.  Figee.     It  mm  a  nice,  pleasant  morning  ond,  aocording  ta  the 
teatiawny  of  Mra.  Bertino,  plaintiff  tad  atopped  the  oar  ha  waa  driving  In 
taa  gravel  on  Doria  Straat  Kaat  of  tha  pn*ed  portion  of  Oardiner  Straat. 

a 

She  mm  anabla  to  atate  how  far  aaat  of  the  parenent  or  how  long  they  had 
been  atoppad  before  the  colliaion  occurred.  Aa  abstracted  by  ooitoaal  for 
appellant  thie  witnaaa  then  teetifledi  "I  think  it  waa  aboat  eeven-thirty 
in  the  nomine.  I  wai  aeated  in  the  front  aaat  beeide  bin  (Mr.  MoOraw). 
we  travelled  west  on  Doria  to  Oardinar  and  we  stopped.  Gardiner  la  a 
atop-etreet  for  traffic  on  Doria  and  we  atoppad  at  the  grarel  of f  the  road 
on  Doria  Avenue,  we  atoppad  there  and  I»waa  lookinc  aouth  and  I  see  thia 
oar  cpning  eo  fast  and  1  said  to  ny  son-in-law,  look  Joe,  look  like  we 
getting  hit."  Thia  witnaaa  wee  than  asked  by  coaneel  for  plaintiff:  ^Ihen 
yom  aew  the  car  ooning  towards  you  waa  it  on  the  pavement!"  The  witnaaa 
aneweradt  "lo."  She  waa  then  aakad  '•Jhere  wae  be  (defendant,  Figee)  driving?" 
Son  aneweredt  "On  the  gravel." 

Mr.  Figee  teatified  that  upon  the  occasion  in  question  he  waa 
traveling  about  35  miles  per  hour  proceeding  north  on  Gardiner  Street!  that 
aa  be  approached  the  Doria  Street  intersection  and  wae  at  a  point  100  feet 
aouth  of  it  he  firot  aew  the  MoOraw  oar;  that  he,Pigea, thought  the  McOraw 
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eoutijaeed 
ear  «a  going  to  •ice  buV*»e±< 


lly  he  didn't.     I  iu  too  elose  on  ala 
to  stop,  to  k««p  fron  hitting  hiu.     I  applied  ay  brake*  whar  he  <H4n»t 

•top.      I   hit   U«  OB   th«   loft   Old*.      by  10ft   Old*  hit    hi*.      »>   COT   UTMd 

before  it  got  there.     Tbo  lapao-t  occurred  i*  to*  sdddle  of  the  intOTeectton.  ■ 

by  cor  skidded  about  twenty,  thirty  feat.     My  oor  turned  around  about  o 

■•If  tnm.    by  oor  did  not  go  of  f  the  rood  near  thr  gas  etatioa.    J  tamed 

07  wheels  to  tow  rlgM.     lo  was  ooroM  Uo  intersection  and  I  triad  to  oroid 

« 
hta  by  totting  into  Borltf  Street.     Aftor  the  accident  ay  cor  moo  handed  east  on  the 

South  oootioo  of*  Gardiner". 

.  John  Inrin  tootifiad  that  ho  oporatod  the  Standard  Filling  Station 
Inonted  on  that  southeast  corner  of  Doris  ond  Gardiner  streets f  that  fro* 
bio  station  to  within  fifteen  foot  of  tbo  parenaut  on  Gardiner  Street  thoro 
wee  banc*  topi  that  tbo  fiftoon  foot  ohoaldor  jut  cent  of  the  paeanont  on 
Oardiaor  Street  von  grarelled|  that  he  had  just  arrived  at  tbo  otation  apon 
■erning  in  question  ond  did  not  actually  vitoono  tbo  oollioioni  that  ho 
in  tbo  roar  of  tbo  otation  when.be  board  tbo  oeroooh  of  braboo  followed 
by  a  craeh.    As  abstracted  thin  vitaooo  than  oontinnodt     "I  ran  out  ond  looked. 
I  called  the  police  and  stood  outoido  tbo  otation  and  sew  the  too  core  involved 
in  tbo  accident.    Tbo  car  that  got  bit  won  tho  Chevrolet  (the  hoSrav  oar),  and 
tbo  other  car  was  a  Ford.     Tbe'flbOTrolet  woo  travoli^  at  a  forty-five  degree 
angle  and  it  wan  in  a  kind  of  northwest  position.     Tho  Cbrrrolet  got  hit  on 
tho  driTor'o  aide,   the  left   side.     The  Chorrolet  wasn't  on  OerdinOr.     It  was 
still  on  Deris  Aroftue.     It  waoa't  on  the'  intersection  oa  yet.     It  woo  fire  or 
oia  foot  or  aaybe  further  away  fron  tho  hard  road.     Thoro  ware  skid  Barks 
fron  the  car  coxing  down  Gardiner  Struct.     They  wore  on  the  hard  road  ond 
off  into  the  grarol  on  tho  right  side  of  tho  highway  near  ay  station." 
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Mrs.  (kTin.    testified  that  ib*  owned  the  Ford  Oar  which  was  beLr* 
drlren  by  her  broUwr.ia.ljar,  Mr.  Figee,  upon  the  ocoaalon  U  questioni   that 
■ho  mi  in  the  front  seat  on  the  right  bond  oldot  that  they  were  proceeding 
north  on  Oardinei*  Avenue  not  over  thirty^Tive  alio*  par  hour)   tbel  whan  about 
twenty  foot  fron  tba  intereeetlen  of  loria  ttraat  aha  im  the  car  driven  by 
the  plaintiff  coning  fron  tba  right  on  Doris  Street  |  that  Uxor*  was'  *  stop 
eign  tbara  but  tba  ear  did  not  etep  and  oontianad  aeroaa  (hu*lner.  Avenue  in 
front  of  tba  oar  in  which  she  was  ridinf i  that  bar  drivar  applied  tba 
hrakee  hat  sone  gravel  bad  siftad  on  tba  highway  and  tba  oar  "skidded  or 


the  only  witness  called  by  defendant  waa  abbert  Andereon.    Mr. 
Andaraon  taatifiad  that  ha  waa  a  Police  OTfioar  in  Jollet  and  Lnr.atlg.ted 
tbia  aocidanti  that  whan  he  jot  to  tba  soene  of  tba  accident  both  can  ware 
near  the  nprthweet  corner  of  tba  intersection!  that  the  Plgee  car  waa  facing 
atb  and  the  KcOraw  ear  facing  aorthwaet|  that  dirt  had  dropped  upon  the 
fron  the  undercarriage  of  tba  autoaobilee  and  be  determined  fron 
thia  that  the  <*evrolet  car  waa  partially  on  the  Gardiner  Street  parenent. 

Aa  a  reeult  of  the  collision  the  plaintiff  waa  lenOeied  unconscious 
and  he  taatifiad  that  he. never  regained  coaeciouanaaa  antil  acveral  daya 
after  the  accident  and  that  he  had  ao  recollection  of  anything  which  transpired 
on  Ootober  5,  195$. 

.  The  foregoing  ie  a  fair  resume  of  the  evidence  relating  to  thia 
occurrence.     It  ia  insisted  by  niaaail   for  appellant  that  the  evidence  doea 
not  support  the  verdict  t  that  the  jaagaant  ia  exeeealvei  that  tba  court  ruled 
improperly  on  the  adaiaaion  of  evidence  and  in  tba  giring  of  instructions  and 
that  the  court  also  aade  prejudicial  1  emails  and      —111)11  durlag  the 

1 

of  tba  trial. 
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Coaaaol  for  sapollaa  eaatanda  that  tba  Tartfiet  la  ■  appmlid  by  u» 
orldoaeorthat  ao  raaoralbla  .rror.  ooaarrad  darln*-  too  tfUl  of  Udi  ou«  ad  Uu'. 
the  >dfnsnt  la  aot  tuMiin.     (fennel  iaalate  tint  toa  tnd«M  fowl  la 
tbie  reoota!  Unit  to  pror*  that  tha  oar  drisaa  ay  Mr.  Plnao    nunaHi  the 
iotewootioa  at  a  hi*  rmla  of  spaed,  slipped  of/  the  aaat  adge  of  the  Qardlaar 

la  a  northorly  dlreatlen  oa  tha  rraYal 
*ile  It  ana  ■  topaasL 
•blob  plaintiff  mm  drirlan;  had  atooaoa  oa  Berts 
•treat  at  too  tin*  of  too  oallialaa  or  abetter  that    oar  ama  la  -t**n  at 
too  Uao  of  fee  lapact  and  nhnthar  too  lapact  baeauod  In  th«  paead  partial 
of  too  latereeotioa  or  apoa  Moris  Street  or  oa  too  graml  ahoaldor  aaat  of 
pa*od  portion  of  too  latoraoeUoa  were  oootromtoi  aaaatKin  of  foot.    Ira. 
*rtl*«e  *ereioa  of  too  ocoarroaoa  —  toot  to.  car  drlraa  by  ten  ploiattff 
bad  ooao  to  root  oa  ftarla  Stroot  aa  too  grovel  approach  to  too  pared  portion 
°*  <******  «troat  aaat  of  too  latoroootloa  aad  that  ahllo  ao  stopped,  the 
To**  oajc  oaaod  by  dofandaat  Qarin  and  driven  by  dofaadaat  Plgae,  .track  thalr 
ear.    Bar  Torsion  of  too  i  lanaan  aaa  corroborated  ia  part  by  too  teatlaoay 
of  Joan  Irrin,  tbo  sorvica  station  aaaoaar.     Tba  loaooa  of 
ead  plaintiffs  doo  ooro  aoro  faotaal 


Tba  vardlct  of  too  Jory 
ia  too  Ofidonoa  foaad  la  'tola  roeord  an)  tbo  jadanwat  roadarad 
OB  tbo  verdict  oaat  bo  of fimnd  aalaoe  too  Jadpowt  ft*  axe-sir,  or  «nleaa 
♦rrora  oeemrrad  apoa  tbo  trial  of  too  eaaoa,  wblob  doprlfod  appollaato  of 
a  fair  trial. 


of  Mro.  aertlao  aba  ama  aaked  by  aooaoal  for 
tbo  plaiatiff  abetber  aftor  tbo  aootdaut  aba  pat  to  tbo  boao  of  bar  son.  Tba 
wltaaaa  anavaradt  -bo,  I.nait  bora.  IfOtdoaafromtbobaraajlI 
aatil 


*ay  to  this  aaa  »..At  tola  point  ooaaaal 

for  doroajlaiiu  laiorpooad  aa  objaotloa.    bWroapom  too  eonrt  aalsb  *I  alll  aaatain 
tbo  objootloa  aad  I  oak  yoa  to  ait  In  year  cb&ir,  b>.  Qroa  aad  not  oaa 

iroabla.    Toa  hoop  lntarraptiof  bof art  tbo  ooaatiaa  la  aobod  aad 

^flaiahad.- 


It  further  appears  that  quite  frequently  duriai  the  cross 
exawination  of  Doctor  Fa  1 1 1  saw,  counsel  for  appellant,  Mr.  Oros,  would 
interrupt  M»  before  he  hud  conpleted  hia  answer  to  the  propounded 
^—tlfli.     Following  om  of  thaao  imUnew  the  oeurt  Mid  to  Mr.  Oroet 
■Iou  hare  bMn  aeking  the  doctor  qweetionf  and  long  before  he  geta  through 
answering  you  bare  twn  interrupting  hia.     He  la  entttlad,  a*  a  witnees 
to  umr  tho  queetlon  that  |W  propound  to  hia.     He  ia  to  be  given  that 
opportunity  and  not  Jnat  anewor  tho  portion  you  want  hin  to  answer." 

On  diroct  examination  of  Doctor  Faulhuuvhy  Mr.  Feehan,  oouneel 
for  tho  plaintiff,   leasjtsanuuuxnuwwdisnwewJuuww    Mr.  Feehan  asked  tho  witness 
If  thoro  was  a  Mdlcal  torn  for  tho  loaa  of  naaoryT    Tho  dootor  answered: 
"Tee,  amnesia".     Tho  doctor  was  than  askodt  "Does  that  rolato  to  * 
brain  concussion."    Mr.  Oroa  objected  and  tho  witmees  answered!  "I  weald 
rolato  it  to  tho  ooneuaai'on  of  tho  brain*.     Tho  vitotM  waa  than  aakadt 
■Mow  Doctor,  froa  your  summation  on  tho  date  of  tho  accident,  and  from 
your  subsequent  treatment ,  your  diagnoele  of  oonouaalon  with  aaneeia* 
and  ccaplainte  of  recurrent  heartaches  do  you  hare  an  opinion  aa  to  the 
permanency  of  thia  injury?"    Mr.  Oroo  than  aaidi  "I  object  U  tho  doctor 
answering  anythinf  beyond  whether  he  haa  an  opinion,  yea  or  no,  without 
firing  the  opinion*.     The  witness  then  answered  in  the  affirmative  and 
in  reply  to  counsel's  question  to  state  that  opinion,  answered t  "Of  course  he 
had  amnesia  at  tho  tihe  of  the  concussion,  due  to  the  concussion  of  the 
brain.     In  othe*  words,  it  learee  a  concussion,  rather  the  conclusion 
causes  amnesia.     Of  course  there  is  a  vaecular  affair  and  that  is  a 
disturbance  in  the  blood  Teasels,  caused  by  a  Jar  of  the  brain,  ia  which 
you  fet  a  stasis".    It  this  fcxm  point  Mr.  Oros  interrupted  the  witness  and 
objected  to  the  answer  ai   aot  being  responsive.     Tula  objection  was  overruled 

and  the  witness  continued:  "Iou  get  a  staeis  because  of  the  edawa  present. 

» 
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how  with  a  oonewaelon  of  the  brmin,  itUHt  omm  U  get  emneein,  m  fact, 
it  u  teary  ccswaon,  bat  that  ia  a  temporary  aXfhir  bMMM  the  oelln  that 
are  effected  rail™  or  regenerate*     Ami,  of  oouroe,  there  ia  no  danaga  don*, 
bat  If-  you  get  detraction  of  cellf ,  neeally  dw*  to  danage  to  the  capillary, 
•innte  eapilleriee  supplying  certain  aroaa  of  the  brain,  like  In  tola  cass, 
a  froo  frontal  araa  of  the  brain,  you  do  not  got  whole  detraction,  bat  you 
get  dootraotlon  of  a  few  oolla,  nobody  know  bow  nany,  bat  that  la  tbo  eaaa 
that  leave*  pornanont  amnesia  in  which  dona  they  remember  nothing  pertaining 

t 

to  that  tine*.     The  Doctor  than  wont  on  to  oUta  that'  because  aenory  had  not 
returned  to  plaintiff  three  years  af tar  the  accident  be  was  of  the  opinion 
that  there  was  permanent  daetmotlon  of  the-celle  of  the  brain,     lo  objection* 
mrm  mdm  **  counsel  to  the  question  or  anonera  except  aa  we  bare  indicated. 
•     The  Doctor  one  then  asked  this  question*  -Doctor,  would  jou  rule  out,  firan 
the  consideration  we  have  discussed,  any  future  disability  resulting  fron 

*  • 

this  occurrence?-    A  goner*]   objection  as  to  the  fom  of  the  question  was 
interposed  and  overrruled  and  the  witness  answered:   -No,   I  wouldn't  rule 
out  anything  in  the  future,  anything  could  happen.-' 

a 

During  the  cross-examination  -of  Doctor  Faulkner,  counsel  for 
defendant,  Hr<  Oros,  handed  the  witneas  what  was  subsequently  identified  aa 
•      a  hospital  record  and  the  witness  was  aakod  to  refresh  his  recollection  by 
the  record  and  state  the  days  and  kind  of  traatnent  the  Doctor  had  ordered. 

The  witness  replied:   There  wua  no  treatment •.     The  court  interrupted 

the  witness  and  said  that  the  document  which  counsel  had  handed  the  witness 
had  not  been  identified  for  any  purpose.     Mr.  Qros . replied I  "This  hospital 
record  was  subpoenaed-.     The  court  then  said*  "Tou  know  better  than  that. 
I  want  to  know  whether  if  is  defendants  Exhibit  1  or  6  or  100-.     Kr.  Oros 
then  said;  -I  an  sorry*.     The  court  repliedi   -Tou  are  not  eony.     Identify 
the  exhibit-.     The  sxhihit  was  then  identified  and  the  e roes -examination, 
continued. 
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The  rocord  further  dlscloeee  that  Onring  **•  eourue  of  the  final 
argument  otwMtl  for  appellee  said  to  the  juryi     "Mr.  MoOraw  Is  thirty- three 
years  old.     I  suppose  he"  has,   in  these  days,  forty  years  life  expectancy,  which 
amounts  to  nany  thousand  of  days,  thousands  of  daya  In  which  he  will  be 
faced  with  the  anxiety  of  knowing  that  he  ia  not  the  cave  fellow  that  he 
waa  before  the  fellow  caae  off  the  road  and  hit  him.     Hie  brain  -ells  wera 
destroyed  and  his  doctor  aaid  be  couldn't  rale  out  anything  that  eight 
reeult  froo  a  head  injury.     The  bead  injury  la  there,  that  le  *  fact". 
Counsel  for  appellant  interrupted  and  eelA   "I  don't  think  thie  te  proper 

a 

rebuttal."     The  court  then  aaidl  "Proceed  Mr.  Peehan.     Don't  interrupt 
without  reason,  Mr.  Oros".     Counsel  for  appellee  rssumad  his  argmnont  and 
referring  to  the  plaintiff  said!  "He  haa  a  life  expectancy  of  forty  yeara 
I •.     Counsel  for  appellant,  objected  again  whereupon  the  court  eaidi 


"Otomilod.     Prooaed."    Counael  for  appellee  than  eaidt     "I  nujaKfc  didn't 

aaan  to  Imply  there  waa  -  .    .  ".    At  thie  point  counsel  for.  appellee  waa 

again  interrupted  by  Mr.  Groa,  counsel  for  appellanta,  who  said!  "T  object. 
The  argument  should  be  baaed  on  evidence".     The  court  replied!  *unlees  you 
bare  sons  real  reasons  to  wake  objections ,  you  should  not  lake  the  tine 
of  counael  to  object.     You  have  had  your  opportunity.     We  are  attempting 
to  go  along  in  a  rather  proper  maimer  as  I  see  the  case  and  Mr.  Peehan 
has  the  sane  opportunity  sa  you  had. to  argue  this  oase  to  the  jury. 
Continue  Mr.  Peehan."  • 

The  rulings  of  the  trial  court  during  the  course  of  the  trial  in 
the  foregoing  instances  are  complained  of  by  counael  for  appellanta.     Counsel 
Insists  that  the  statements  made  by  the  court  were  highly  prejudicial  and 
unwarranted  and  that  the  court  impunod  the  motivee  of  counael.     Counael  insist 
that  the  court  displayed  animosity  and  ill-will  toward  counsel  which  tended 
to  demean  counsel   in  the  eyas  of  the  Jury. 
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We  haw*  md  not  only  the  abstract  of  the  record  bat  aleo  Um 
record  iteelf.     Counsel  for  defendants  sUtemt,  during  hie  cross^snuinetian 
of  Doctor  Faulkner,  to  the  effect  that  the  hoeplUl  record  had  been  subpoenaed 
did  not  aerlt  the  reel/  of  the  court  |  vhutx  Too.  know  better  than  that",     lor 
1— eiimelj  thereafter  when  counsel  for  defendant  said  to  the  court',  "I  sa  sorry", 
the  oemrt  Mas  not  justified  in  replying!  *Tou  are  not  sorry".     Perhaps  the 
tactics  and  Manner  of  defendant's  counsel  sorely  tried  the  patience  of  the 
court.     These  statenenta  by  the  court,  however,  ao  far  as  the  record  discloses, 
appear  to  be  uncalled  fois     It  is  always  the  duty  of  the  trial  court  to  anew 
due  respect  and  consideration  t#    an  attorney  anil*  engaged  in  the  trial  of 
a  ease  and  in  no  way  nanifeet  hostility  toward  him.     "Patience  and  gravity 
of  hearing  is  an  essential  part  of  justice*.     (rwople  ex  rel.  r.  Harrington, 
301  HI.  App.  185,  189,  190). 

In  Forrest  Preserve  District  v.  Wixe,  3  111.  2d  *9  it  was  insisted 

that  the  trial  court  nude  prejudicial  sUtaawmta  in  the  presence  of  the  jury. 

in  the  vf^m}fn 
The  objected  to  statenents     art  set  forth/and  in  connection  therewith  the  cj. 

said  (p.  /58)  "we  have  often  said  that  the  trial  court  has  a  wide  discretion 

in  the  conduct  of  the  trial,  but  it  nust  not  inrade  the  province  of  the  jury 

by  nuking  ccsnwmts  or  insinuations  suggesting  the  belief  or  disbelief  in  the 

integrity  of  the  lawyers  conducting  the  t^ial.     While  we  do  not  conawmd  the 

extraneous  consent  on  the  part  of  the  presiding  judge,  none  of  his   renarks  were 

e 

objected  to,  nor  was  exception*  taken  daring  the  t rial ,  nor  any  notion  nade  to 
strike  out  such  renarks  aa  counsel  properly  should  hare  done  (Forrest  Preserre 


District  t.  Chicago  Title  and  Trust  Co.  351  HI.  46).    Me  feel  that  counsel 
for/appellanU  hare  attenpted  to  place  a  strained  construction  and  interprets* ; 


the  unnecessary  renarks  of  the  presiding  Judge  nade  during  the  course  of 
the  trial.    We  cannot  agree  that  the  conduct  of  the  court  constituted  a  hostile  , 
attitude  toward  the  attorneys  for/appellants  ear  that  it  was  peejdnclal  to  on* 

aid*  or  the  other*. 

■ 

\ 


In  the  inatant  cu«  at  no  tin.  did  the  trial  court  make  any 
» 
statement  or  uttar  any  word  which  In  any  way  diecloaed  th»  courts  newa 

on  the  nerlts  of  the  case  nor  did  the  court  warm  any  oplAlc*  on  the  nrtden 

In  nany  inatancea,  the  record  diaclosee,  the  oourt  «aa  aoet  coneldarate 

of  cm/mil  and  carafully  aaf eguarded  arnry  ri4-ht  of  his  client  to  a  fair . 

trial.     In  omr  opinion  the  court  did  not  lapune  the  aotivwa  of  counaal  nor 

were  the  remarks  nade  by.  tha  oourt  so  prejudicial  as  to  require  a  re-reranl 

of  thia'  judfnant. 

Tha  court*  •  rulinf  in  austaininf  an  objection  to  thia  hospital 
racord  when  of  farad  hy  counsel  for  dafandant  durinf  hia  cross-examination  of 
Doctor  Faulknar  and  bafora  plaintiff  had  cloaad  his  caaa  in  chief  was 
propar.     This  exhibit,  bowerer,  una  asnin  of  farad  tn  titmice  by  defender,*. 
.  afUr  plaintiff  cloaad  hia  aaaa.     Tha  abstract  prepared  by  counaal  for 
appallant  diccloaea  that  thia  hoapital  chart  nan  aunAttad  in  aril  ear  ■  aa 
^infendnat's  exhibit  #  1  orar  objection  hy  dafandant  (ab.  p.  65).    Tha 
record,  howerer,  dlsolesaa  that  after  plaintiff  had  aloaad  ita  oaaa  tha 
followinc  oecurrad,  rial  (»neord  pp.  250-253).    "Mr.  *****  I  Has  f  aatiom 
aakinc  tha  court  to  admit  in  avidanca  Dnfondast'e  anaiblt  One*.    After  aa 
objection  by  counaal  for  plaintiff  and  aftar  counaal  far  b>f andant  atatad 
ha  would  ramoTe  tha  faea  ahaat  which  counaal  far  dafandant  aaidwaa  aaraly   a 
ajaanary  of  tha  inf  omation  tha  Jury  already  bad,  tha  court  said  (aasord 
p.  253)  "Lot  tha  racord  show  that  Defendant's  exhibit  Oaa  will  ba  adait  ted 
in  aridanca  except  for  tha  firat  ahaat  thereof,  known  aa  tha  stannary,  which 
shall  ba  detached  from  said  exhibit*.     Tha  reporter  will  remark  tha  exhibit 
as  Defendant's  fchibit  One". 

ft  is  also  Insisted  that  tha  oourt  erred  in  paraittinf  Doctor 
Faulknar  to  teatify  as  to  the  paraanacy  of  plaintiff's  injuries.     Doctor  Paulkne 
waa  plaintiff's  treetini  physician.    He  had  testified,  without  objection, 
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what  hia  examination*  of  the  plaintiff  Mad  disclosed  and  tUted  there  was  a 
permanent,  deet ruction  of  brain  cella.     Ha  was  than  askads  •Doctor,  would  you 
rala  oat,  giroo  tha  conaidaration  whioa/hawe  dieeuaeed  any  futara  dlaebility 
resulting  from  this  occurrence?-    Over  tha  objection  of  couneel  for  defend* 
aa  to  tha  font  of  tha  oration,  tha  Doctor  raplladi   "no,  I  wouldn't  rala  oat 
anything  In  tha  futara,  anything  oould  happen."    There  waa  no  notion  to 
strike  this  answer  and  tha  mil  nation  proceeded. 

In  eupport  of  tha  contention  that  tha  objection  to.  this  queation 
ahould  hare  bean  auatainad  coanaal  cite  Qaydoa  t.  Petereon,   300  111.  App. 
219,  227*     In  that  oaaa  a  queation  waa  propounded  tha  witness  Inquiring 

a  • 

whether  ha  had  an  opinion  and  called  for  an  affimatire  or  nag*  tire  aaaver. 
Tha  witnaaa  a  aadioal  expert,  who  had  examined  tha  plaintiff  tha  night  before 
tha  hearing  for  tha  purpose  of  testifying  on  tha  trial  did  not  give  an 
af f imatlye  or  nagatire  answer  bat  gare  hia  oerinlon.     Couneel  for  daf andant 
aaeam  to  atrika  tha  anawar  and  this  —Maw,  waa  denied.     Aa  appaUat*  oourt 
held  that  tha  trial  court  erred  in  not  seatainlag  ooaneel's  notion  U  atrika 
tha  anawar  an  tha  anawar  diacloaad  that  all  tha  doctor  had  in  mind  waa  a 
■possibility,  a  conjecture,  a  nare  speculation  and  tha  anawar,  if  for  no 
other  reaabn  should  hay*  been  stricken  aa  unresponsire-.     In  tha  inatant 

a 

ease  tha  treating  physician  waa  merely  etating  that  futara  disability  ahould 
not  be  ruled    oat  or  that  tha  brain  daaaga  already  aaf farad  would  not  bo 
leesened.     This  evidence  waa  not  apeoulatire.     Purtheraore  no  motion  waa  made 
to  atrika  this  answer  and  tha  record  therefore  does  not  ear*  thia  ruling 
far  reriew.     (abrdoraki  t.  HI.  Steal  Co.,  140  HI.  lap.  390). 


It  is  alao  iaaiatad  that  tha  trial  oourt  erred  in  entering  an  order 
on  the  morning  of  tha  eeoond  day  of  the  trial  directing  oouneel  for  appellants, 
Mr.  Qroe,  to  produce  his  client*  at  tha  afteraoon  session  of  tha  oourt.     lo 
objection  or  exception  waa  aada  by  counsel  at  tha  time  thia  order  waa  entered 
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and  under  the  cireumatancee  dieeloaed  by  the  record  no  Ouaetion  as  to  the 
pippristy  of  the  entry  of  this  order  by  tad  trial  oaurt  la  oof  ore  us  for 
-review.  Whet  the  record  disclosae,  howerar,  le'this.  Thia  caps*  we*  tits* 
celled  for  trial  on  October  28,  1959  and  after  the  .Jury  had  been  examined 
and  impanelled  and  the  opening  s  tat  em ento  aade  by  couneel  the  court  receeeed 
until  the  following  morning.  When  court  emuened  the  next  morninf ,  Mr.  Feehan 
oouneel  for  plaintiff,  stated  that  he  intended  to  call  the  defendant*  for 
croea-examlnation  under  aection  60  of  the  Practice  Act  bat  they  did  not 
to  be  preeent.  The  court  than  asked  Mr.  Qroe:  "Where  arethe  defendanta?"  Mr. 
Qroe  replied  that  they  .could  be  aubpoenaed.  The  court  than  inoulrsd  whether 
they  vera  going  to  appear 'and  Mr.  Qroe  answered  that  he  was  not  certain.  The 
comrt  than  said:  "lou  donH  know  whether  your  clianta  ara  going  to  come  to  court 
or  not T"  and  Mr.  Oros  repliedi  That  ia  right,".  . 

Counsel  for  plaintiff  than  called  Mrs.  Bartino  and  the  taking  of 
testimony  oommanosd.  It  the  morning  racaaa  aad  outeide  the  preesmce  of  the- 
jury  counaal  for  plaintiff  made  a  motion  for  an  order  directing  couneel  for 
defendants  to' produce  his  clianta  for  examination  under  section  60  of  the 
Practice  let  or  if  that  right  was  denied  plaintiff,  that  then  ief andante  be 
barred  from  testifying  In  their  own  behalf.  During  the  discussion  which  followed 
oouneel  for  defendants  stated  that  the  daf andante  ware  arail able  and  that  .he 
intended  to  bring  them  in  but  would  prefer  to  pat  off  their  sppearamce  until 
the  following  day  and  ineisted  upon  a  racaaa  until  the  following  morning. 

•  Prom  what  transpired  during  the  coloquy  between  court  and  couneel 
the  court  would  hare  been  justified  in  concluding  that  counaal  for  daf endants 
sought  to  unnecessarily  delay  the  trial  of  the  oase  aad  there  was  mo  abuse  of 
discretion  when  the  trial  court  entered  am  order  directing  Mr.  Oros  to 

Katie  a.  Oarin  ia  court  at  ltjo  p*sw  that  afternoon  aad  to  produce 
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PifM  *t  21 30  pou  that  fey. 

la  k«r  r.  kMr,  177,  Hick,  U9,  1W  l-V.  107*  it 
that  the  plaintiff  1a.  a  dirorce  aroooodlng  mi  not  prooont  In  .court  at 
the  tin*  tha  cause  «aa  haanU    Aitur  sereral  wit— sea  had  teetLfied  on 
bahalf  of  tha  plaintiff,  oouneel  for  daf endant  nored tha  ooart  for  an 
order  dlractad  to  tha  plaintiff  and  reuuiring  hla  to  appaar  In  ooart  far 
examination  by  dafandaaiUi  onuneel.     Tha  trial  ooart  rafueed  to  enter  tha 
ordar  and  tha  supraee  court  of  Mlnaigaa  In  aff  imlng  tha  decree  granting 

1    plalntUTf  a  divorce  stated  that,  had  plaintiff  bean  praaeot  in  ooart, 
fl'^i  ■'    »  night  heye  called  and  *— h*«^«  hiu  aa  a  witneee.     •nut-  cont 
tha  ooart,  "there  la  no  rule  which  reajalrea  partite  to  a  emit  to  attend 

.     court  daring  the  trial.     If  tha  teetinony  of  a  party  ie  deeirnd  by  the 
oppoalte  party  attandaaoa  at  tha  trial  nay  be  •aearad  by  tha  prooeaa  of 

e 

tha  ooart  or  a  dapoaition  nay  be  taken  aa  in  other  caeee". 

la  Aircraft  audio  Induetriee  t.  ralaar  Inc.,  a  uunalngton 
State  oaaa,  reported  in  277  P.  2d*737  the  ooart  aald  Chat  ander  •the  ' 
praaaat  rulee  of  clril  procedure,  tha  phyaioal  prssenas  of  a  party  to 
a  law  emit  at  tha  trial  of  tha  eaaae  oaa  ha  coapalled  only  la  the  aaaa 
■aimer  aa  any  other  witness".  .    . 

Tha  author  of  tha  article  on  aitpaaaW  la  Corpue  Juria 
aayai  "In  ordar  to  ooapal  tha  attaanunoe  at  a  altaaaa  at  a  trial  ar 
hearing  ha  nuat  be  eubpooneori  even  though  he  la  a  party  to  tha  oaa* 
but  where  a  party  parpoaaa  to  teatify  in  hla  oaa  behalf  it  la  hla 
duty" to  attend  without  a  subpoena.     It  baa  been  hold  that  where  a 
party  or  even  a  third  pereon,  la  if  want,  in  ooart,  he  can  be  called 
on  and  f oread  to  teatify  without  eubpoena".  (97  C.J.8.  Title  Wi 
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.•c.  20,  pp.  370,371).     M  t~  Immm  caa.  at  th.  *****  «■■  *• 
def.ndant*  aara  piMant  in  court  and  Mr.  called  mad  MMinad  by  comMal 
for  th.  plaintiff  undar  .action  60  of  tM  rractlM  Act  and  tha  trial 
ooMladad.     Appallanta  «.  la  *  My  pr.*dioad    by  th.  antry  of  tto 
ordar  oc-plainad  of  and  in  th.  .tat.  of  th.  racord  ar.  in  no  poalUon 

to  coaalain. 

It  la  alao  iaaistod  that  the  Tardlot  of  the  jury  1.  wcaaaira 
indicatlnt  prejudio.  and  Ul^HU  «rd-t  taa  MfwdunU.     It  appear, 
that  at  tha  tiM  plaiatiff  raoairad  tha  injuriM  coMlaiMd  of  he  m.  31 
jW  of  a«a  aad  MployW  at  MoOrM  foandariaa  aa  a  drop  forfe  ****** 
op«Ur.    H.  aa.  Mrnin,  $80.00  per  mm.    ?<****!  m  had  aorMd  for  «x. 
g^.^ru.  daparW  ******  at  OoldhlaU'e  «d  baa  1m  ~r*ad  .t  the 
CeWpillar  FlaM  in  Jolt*.    Tha  MOidMt  happaMd  Friday  Mm*,  abor.t 
thirW  o'clock.    l»'r«»ital.fcMl«J«y«aiu»TaMltthW«fM 
unconaciou.  and  M  raaaiwd  entil  tha  f*llo«in«  SMday.    Ha  aaa  cakM.fr- 
the  .can.  of  tha  MoidMt  t.  81.  JoMph'e  loapiUl  in  Joliat  «d  hi.  ftotly 
'    phyaician,  BoctoV  foaJowr  -a  call-d,  a-adnM  hi»,.kad  x,ruya  takaenf 
hi.  mm  and  lft  .hoaldar.    Hi.  brain  Ma  iajarlf  ai.  Mad  and  body/.ore 
a*  M  Mf f«M  MW  and  contiMM-  paia  in  hi.  b«d  a«  th—  h-dacM. 
eontixruad  for  .or.  than  tao  yMra.     He  ha.  no  MMUMtlM  of  anything 
uhich  oocurrM  th.  entire  day  of  Octcbar  *,«*     »•  »•  Tmtmi  ^  *" 
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hospital  on  October  Ik,  1956  to  hi*  he  and  while  tn.re  hi.  headache, 
continued  and  he  iwiitl  treatment,  from  Doctor  Faulkner  on  at  let  * 
do.en  occaelone.     lerly  in  Horepber  he  we,  abl-  to  rwUrn  t«  pert-time 
•non-productire-  work  at  the  McOrew  founder!...     Tho  repairs  to  the  ant«bil., 
his  boepltal  and  doctor  Mils  aggregated  $781.82. 

Counsel  for  appeUent  recognise  that  the'queetion  of  damages  is 
en.  of  fact  for  the  Jury  to  determine  and  that  the  jury's  assessment  will 
not  be  .et  aside  unles.  clearly  the  result  of  panels  and  prejudice.    He 
here  read  the  cases  (Sited  and  inferred  to  by  couneel  for  both  side*.     We 
think  the  rerdlct  Is  Large  bat  In  15  L*>.  Damage.,  .ec.  175,  p.  *o0  it  is 
stated  that  -an  Injury  to  the  head,  if  famanmt,  will  authorise  a  Jury  to 

award  a  subaUntUl  amount  of  damage*,  particularly  where  there  is  a  ooncuasion 

substantial 
uhich  has  permanent  effecta,-    umil.  the  Judgment  la/mnm^ve  ehbwld  net  . 

substitute  our    oplmkem  for  the  Judgment  of  the  jury  and  under  the  eridemce 

found  la  this  record  me  would  net  be  Juetifi**  1»  rehiring  •  remittitur. 

•    It  is  al»o  inalited  that  the  Judgment  againatUtie  Oarin  ahould  not 

be  permitted  to  stand.    The  (jomplalnt  charged  that  thla  defendant  owned  the 

car  inrolTed  in  the  collision  which  wan  then  being  driron  by  Dmmore  Pigee, 

her  agent  and  .errant.     The  eridemce  la  that  Mr..  Oarin  did  .own  the  cur,  that 

Pigee  waa  her  brother-in-law,  that  he  wanted  to  uee-the  car  and  she  consented* 

and  as  abe  deeired  to  go  downtown  upon  the  morning  in  auction  she  exwompenied 

him  and  waa  riding  in  the  front  emat  with  him  When  the  eollieien  odourred. 

wnile  Plgee  Intended  to  drire  nra,  0«Yin'.  oar  into  Chicago    ■■«  ilali   um    rtf 

1»  <■■■■    l     T1|-      -'  omrtninly  her  agent  and  amr^nt  and  it*  operation 

n,  under  her  control  until  atae  arriTed  at  her  iOaUnetlon  dowrttonm..   »me  had 

ant  reached  this  place  at  the  tfcsa  of  the  ©ollinion.    The  Jury  found  both 
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defendants  guilty.  The  issue  whether  Pigee  was  or  was  not  the  egent  or 

servant  of  Mrs.  Oerln  at  the  time  of  the  collision  su  a  question  of  fact 

and' was  submitted  to  the  jury  under  proper  inet motions.  (rarrino  t. 

Landon  8  111.  2d,  468,  470;  4  I.L.P.  472). 

We  hare  examined  the  one  flren  instruction  of  which  appellants 

complain  and  do  not  beliere  it  Is  subject  to  the  criticism  directed  against 

it.  And  it  was  not  error  for  the  court  to  refuse  defendants  tendered 

instruction  Mo.  15.  It  refers  to  •negligence  in  nanner  and  form  as  charged 

in  the  oomplalnt".  In  the  absence  of  any  instruction  as  to  what  chargee  of 
*  » 

negligence  were  wade-  in  the  complaint  this  instruction  was  improper. 

Finding  no  reversible  errors  in  this  record  the  judgment  of  the 
oircult  court  of  Will  County  is  affirmed. 


Judgment  affirmed. 


.,  p.j.,  cowcino. 

3HMTJ,         J.,  CQKURS. 
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PITER  v.  PI?ER    GENERAL  NUMBER  10,29§ 

THIRD  DISTRICT.  3e*tenber  22,1960 


Missing. 


?r«*ltc«  at  Hoot  forty  tlaoi  to  odJ»»t  tho  Mohlao.     Tao  ahaaotllor 


1. 


I 


.  .  ? 


FILED  SEPT.    21,    I960 


Wt  MM 


liliiriTt  mi? 


XI 


appbllati  oouw  or  illmoxi 
hooks  cifTRiOT,  mif  divxixoi 

MAX  TOM,  A.l.  If 60 


ABI  LITII,  hTBXAH  LKTXI  and 
WILLIAM  IXVU.  oo-p^itn,  d/b/» 
BOM  fXtTBtl, 

Plaint Iff a- Appellant e, 


▼e. 


WARWOI  O.    ATTIR, 


Defendant-Appellee 


Appeal  from  the 
Circuit  Court, 
Luka  Count j 


271       134 


KoftTAL,  P.J.*   -' 

Tali  la  a  emit  brought  on  a  eoatmet.  Cm  tept  ember  If, 
If 55.   plaintiff •  told  oertala  equipment  to  the  defendant  and  alee 
lcaeed  to  ain  a  Dari-Dellte  rreeter  for  a  teim  of  10  yenre.  Defendant 
paid  plulntiff e  15000  and  agreed  to  pay  them  25*  fer  •*•*  gmllen  •* 
nix  ii«d  in  the  freeter  and  aa  additional  Je*  per  gmllen  *•*  edTortieing 
The  defendant  agreed  nqt  to  nee  any  ether  type  •*  freeter.  defendant 
used  the  freesor  and  paid  royal t lee  nmtil  Jnme  of  If 57,  et  whieh  tine 
he  refuted  to  mat  the  freeter  nnj  lemger  end  purehaeed  a  different 
type  of  freeter.  Plaint iff e  then  brought  thle  enlt  for  apeelflc 
performance,  an  injunction  and  aa  accounting . 

At  the  trial  defendant  prodneed  evidence  that  he  ehemld 
have  reeelTOd  e  new  freeter,  where  a  e  the  one  tent  to  him  vat  a  need 
one.  Aleo  n  nmnber  of  wltneeeet  teetlfled  that  the  freeter  did  net 
operate  properly  fro*  the  tine  defendant  received  the  freeter  nntll 
he  eeaeed  uting  it.  They  teetlfled  that  it  wo*ld  freete  up  when 
euatomcre  were  waiting  In  line  to  he  ecrred.  Flalatlffe  prodneed 
evidence  in  direct  oonfllet  with  defendant' c  evldenee,  but  one  ef 
plaint iff e«  ewn  repreeentatlvee  teetlfled  that  he  went  to  defendant «e 
orenleea  at  leaet  forty  timet  to  adjmot  the  machine.  The  chaneeller 


1. 


\ 


who  heard  tho  owldoaoo  found  that  pi*  lit  if  fa  ahould  hawa  furulaaad 
dafoadant  with  a  aav  rathar  than  a  uaad  aaahlaa.     la  alaa  fomad  that 
plalatlffa  had  fallad  ta  fulfill  thalr  abll*atlaa  ta  fmralah  a  worfcablo 
naohlno,  l.a.  a  uaehino  fit  for  tha  uaa  aaatavplatad  hj  tha  partlaa. 
Tha  ehaaaallor  aooordlnfly  dlamlaaad  tha  aaaplalat  rar  want  af  oqultj 
and  thia  appeal  followod. 

Oar  attantlaa  haa  haaa  aallad  ta  Barmatt  ▼.  I«onody,   315  XU. 
App.  20,  aad  J.  7.  faobuxg  Plaao  Co.  f.  Llndor,   at  al,  221  111.  App.  ft. 
In  tha  ntmott  aaaa  plalatlffa  aold  a  Twin  wultod  ttakar  ta  tha  daf oadaat 
to  ha  aaad  la  aaanaatlaa  with  hi a  laamdry  baalnaaa.     Iwldaaaa  vaa  pra- 
aaatad  that  tha  atakar  did  not  aparata  proporly  amd  a  finding  that  tha 
atakar  fallad  ta  porfora  tha  datlaa  far  whiah  It  vaa  purahaaad  vaa 
afflmad  aa  appoal.     Tha  Linda r  aaaa,  whiah  iarolTod  an  organ,   la  ta 
tha  aaaa  off  oat.     It  la  t  ma  that  tho  on  two  aaaaa  lawalva  tha  aala  of 
ahattola,  vharaaa  tha  lnataat  aaao  lnvalwaa  tha  laaaa  af  a  ohattol,  hut 
tha  gaaaral  rula  appaara  to  ha  that  tha  loaoor  af  a  ohattol  alaa 
laplitdly  warrant!  that  tha  ohattol  la.  raaaonably  amltad  far  lta  latandod 
aoa.     too  o*  ALR  2d  6*5,  85*;  31  AJA  S3*.  5*1. 

taah  balmf  tha  oaoo,  tha  only  quaatlaa  haforo  thttoourt 
la  whothor  tha,  ahanoollor '  a  finding  that  tha  franaar  vaa  aat  amltad  far 
lta  latondod  *f  la  —mtr*rj  to  tha  aanlfaat  valght  of  tha  awldaaaa. 
Tha  oattlad  ruloa  vhiah  gowara  aomrta  af  ravitv  In  daaldinff  thla  qaaatloa 
ware  recently  reetated  la  Mada  *.  aolhart,  22  ill.  App.  Id  *77,  *83. 

aa  follawa: 

•Tha  trial  aaart,  aad  not  thla  •^rt.  vma  la  a  P""lea 
ta  ahoorro  tha  atadaet  af  tha  witnaaaot  valla  testifying     to 

dotoralno  thalr  credibility,  and  to  weigh  tho  OTldeaen  and 
determine  tho  prapoadaraaaa  tho  roof .     Wo  any  not  overturn  tM a 
judgment  aaroly  beaeuat  va  eight  dieagree  with  it  or  alfht, 
had  wa  boon  tha  trior  af  faata,  kawe  aaaa  to  t  *iff artat     ^1 
eoaaluelaa.     Wa  aaanot  embetitute  oar  opialon  far  that  J*  Jaa 
trial  eourt  aa  to  tho  faata  ualeaa  eueh  trial  oourt  *  a  f ladinc 
la  aaalfaatly  agmlnet  tha  weight  of  tha  evldeatt.     ooath 
Parkway  Hag.  ton.  i.  aovth  Oaatar  Department  ttore,  ,*«••. 
If  111.  App!  2d  1*    28,  153 JB  M  2*1;  <*ieage  a.  Atklae,  if 
111.  App.  2d  177.  itt.  153  M7A  30t.     5*al7eet  ■••*•  Atari./. 
evlaeat,  eleer,  pltla,  lndi ape t able. •     ieanelderaea  j. 
lateretate  Tranolt  Linee,  Xne.,   331  111.  App-   1*3.   w.   72  MI 
2d  *bj.     It  requlree  that  an  oppttlta  aaaelaaloa  ho  oloarly 
ctidnnt.     Arholt  w.  Ottovay  Traaap.  Co.,  15  111.  App..  2d  500, 
507,  l*a  1*  2d  582.  • 

t. 


¥•  have  studied  th*  r*eord  la  this  oat*  vlth  th*  abort 

* 

prinoiplet  la  alad  und  It  It  our  oo&oluoloa  that  th*  obaaoollor'o 
fladlaf  that  th*  froocor  In  qu**tloa  rao  Mot  oultaftlo  for  Its 
latoadod  uoo  lo  aot  contrary  to  tko  aaalfoot  vtlght  of  th*  avldoaoo. 
Aooordlngl;  vo  find  that  th*  door**  *at*rod  07  th*  Olroult  Court  of 
Laac  County  should  ho  and  It  1*  aff  Ira*  d. 

Door**  aff  lm*d. 


DOVE  and  SMITH,  JJ-.  coheur. 


48023 

THE  GERSTEL  AGENCY  INC.  , 

EDWARD  GRUSIN, 


Appellee, 


APPEAL  FROM 


CIRCUIT  COURT  OF 


COOK  COUNTY 


Appellant. 


MR.   JUSTICE  BURMAN  DELIVERED  THE  OPINION  OF  THE  COURT. 

M 
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Judgment  was  confessed  for  the  full  amount  of  a  cognovit  note  including 


interest  and  attorney's  fees.     Upon  motion  of  defendant  the  judgment  was  opened 


and  after  a  hearing  the  amount  of  the  judgment  was  modified  and  reduced. 


Subsequently,   plaintiff  filed  a  petition  in  the  same  cause  to  receive  additional 


sums  due  on  the  note  and  after  a  hearing  the  court  entered  a  second  judgment, 


including  interest  and  attorney's  fees,   and  it  is  from  the  latter  judgment  defendant 


appeals. 


On  March  6,   1959,   the  Gerstel  Agency,    Inc.  obtained  a  judgment  by  confession 


in  the  Circuit  Court  against  Edward  Grusin  for  the  sum  of  $2025.  00,   which  in- 


cluded a  claim  of  $1850.  00  for  principal  and  interest  together  with  an  allowance 


of  $175.  00  attorney's  fees. 


The  judgment  is  based  on  default  of  an  interest  bearing  cognovit  note 


executed  on  September  18,    1957,   by  Edward  Grusin  in  the  amount  of  $1875.  00 


payable  in  installments  of  $25.  00  per  week,   commencing  seventy-five  (75)  weeks 


after  date. 
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Defendant  moved  to  vacate  the  judgment  and  in  his  affidavit  alleged 
affirmatively  that  "there  was  no  legal  consideration  passing  from  the  Defendant 
to  the  Plaintiff  for  the  execution  and  delivery  of  said  note  in  that  the  Defendant 
agreed  to  make  the  payment  thereunder  upon  the  condition  that  the  Plaintiff 
make  certain  other  payments  which  the  Plaintiff  has  failed  to  do.  .  .  .   '    On 
May  28,    1959,   after  a  hearing,   the  judgment  was  modified  and  reduced  to  the 
sum  of  $352.  50,    including  attorney's  fees  of  $52   50.        The  order  recited  that 
the  judgment  was  based  on  moneys  due  on  the  note  up  to  and  including  May 
28,    1959,    and  stated  further  ''that  said  reduction  is  without  prejudice  to  the 


rights  of  plaintiff  under  said  note  for  any  payments  to  become  due  thereon 
subsequent  to  May  28,    1959.  "    This  order  was  approved  by  the  parties  through 
their  respective  attorneys  and  the  judgment  paid. 

On  November  9,    1959,    with  permission  of  the  court,   the  plaintiff 
filed  a  petition  in  the  same  cause  requesting  judgment  for  further  installments 
which  had  become  due  on  the  same  note  since  May  28,    1959,    including  a  request 
for  interest  and  attorney's  fees.     On  defendant's  motion  the  matter  was  con- 


tinued.    A  subsequent  order  gave  defendant  twenty  days  to  file  an  answer.     In 
his  answer  the  defendant  alleged  that  the  first  judgment  exhausted  the  warrant 
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of  authority  to  further  confess  on  the  note  and  that  the  petition  "sounds  in  contract 
and  not  by  way  of  this  action.  "    Defendant  reiterated  that  no  consideration  passed 
between  the  parties  in  that  the  defendant  agreed  to  make  payments  under  the  note 
conditional  upon  the  plaintiff  making  other  payments  which   plaintiff  failed  to  do. 
On  December  28,    1959,    after  a  hearing,   the  court  entered  a  judgment  for  $883.  11. 
This  order  recited  that  the  judgment  was  based  on  monies  due  on  said  note  from 
May  28,    1959,   to  and  including  December  24,    1959,   and  further  recited  that 
"said  judgment  is  entered  without  prejudice  to  the  rights  of  this  Plaintiff  to  enter 
judgment  herein  for  the  future  payments  due  on  said  note  after  December  24, 
1959.  " 

Defendant  contends  that  once  a  valid  judgment  is  rendered  on  a 
confession  of  judgment  note,  the  warrant  of  attorney  is  exhausted  and  the 
plaintiff  may  not  proceed  further  by  way  of  confession.  The  cases  cited 
by  defendant  on  this  contention  are  not  applicable  here  inasmuch  as  the 
second  judgment  was  not  entered  by  way  of  confession.  The  parties  ap- 
peared by  petition  and  answer  and  the  defendant  after  due  notice  had  his 
day  in  court  as  he  would  have  in  an  action  at  law. 
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Defendant  further  argues  that  upon  the  entry  of  the  first  judgment 
the  court's  jurisdiction  ceased.     We  disagree  with  this  contention.     In  deter- 
mining the  propriety  of  trials  each  case  must  be  viewed  in  the  light  of  its 
own  peculiar  facts.     The  plaintiff  by  filing  his  petition  treated  the  litigation 
as  a  continuing  action.     The  defendant  appeared  and  asked  for  a  continuance^ 
He  did  not  file  a  special  appearance  for  the  purpose  of  contesting  the  jurisdiction 
of  the  court.     By  proceeding  in  this  manner  defendant  waived  all  objections  to 
the  jurisdiction  of  his  person.     Welter  V.    Bowman  Dairy  Co.  ,    318  111.    App.    305. 
Further,   the  original  judgment  was  for  the  full  value  of  the  note,    and  it  was 
reduced  only  by  both  parties  agreeing  that  plaintiff  could  proceed  further  for 
any  subsequent  installments  remaining  unpaid.     The  defendant  had  a  right  to 
appeal  the  first  judgment  but  chose  to  approve  it.     Approval  of  a  judgment  is 
also  approval  of  all  recitals  contained  therein.     The  proceedings  below  may 
have  been  rather  informal,   but  we  believe  that  they  properly  effectuate  the 
intent  of  the  court  and  the  parties  in  modifying  the  first  judgment.     See 
Zimmerman  v.    Bankers  Life  and  Casualty  Co.  ,    324  111.    App.    370.     The 
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Circuit  Court  had  jurisdiction  of  the  subject  matter  here.     See  Knaus  v.    Chicago 

Title  &  Trust  Co.,    365  111.    588. 

For  the  reasons  above,    the  judgment  of  the  Circuit  Court  is 
affirmed. 

AFFIRMED. 

KILEY,    P.   J.   AND  MURPHY,   J.    CONCUR 
ABSTRACT  ONLY 
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n*  cwtimi 

Ala  le  an  appeal  by  John  toyed,  the  def endent- 
Boeeend,  frcei  an  order  of  the  Circuit  Court  of 
County  allowing  too  plaintiff ••  action  to  etrike  too  do- 
fondant  *e  notion  to  Yaeato  a  docroo  of  divorce  and  denying 
too  defendant 'f  notion  to  Teoate  o  decree  granting  a  divorce 
to  Patricio  A.  Sayad,  too  plaint iff -appellee  wife,  on  too 
groundo  of  extreme  and  repoatod  cruelty ,  awarding  custody  of 
too  winer  children,  Joan,  age  J.  and  lathy,  age  2,  to  too  plain- 
tiff  aether,  with  too  right  in  the  defendant  to'  rieit  tOe 
children  at  reasonable  tlaoe,  ordering  #10.00  per  owe*  for  child 
be  paid  by  the  defendant  fetter  for. too  support  of  the  aleer 
children,  and  ordering  too  defendant  to  pay  #250.00  plaintiff «e 
fees  within  90  days  of  the  entry  of  the 


decree  contained  findinge  ao  to  Juriedictien,  too  plaintiff «e 
reeioVmoe,  the  pertlee'  aarriege,  the  miner  children  and  that 


• 


they  had  kMB  and  vara  in  her  custody,  that  the  plaintiff 
had  conducted  haraalf  at  a  dutiful  aad  affectionate  wlf •,   as 
to  taa  defendant's  extras*  and  repeated  cruelty,  that  taa 
plaintiff  was  a  suitable  person  to  hart  custody  of  taa  chil- 
dren, and  she  waa  entitled  to  an  allowance  for  child  rapport 
and  aar  attorney's  fees. 

Taa  dafandaat  oantaada  that  (1)  taa  sets  testi- 
fled  to  do  not  aaount  to  extras*  cruolty.;   (2)  on  dofondantvs 
denial  under  oath  in  his  answer  and  tost  loony,  tho  plaintiff's 
OYidoncs  alone  is  lnsufflciont  to  support  taa  dec  roe;   (J) 
tharo  aan  bo  no  lawful  ordar  far  child  support  where  there  is 
nalthor  allegation  nor  proof  of  tho  plaintiff's  nood  and  tho 
dafandaat 's  ability  to  pay;   (4)  there  can  bo  no  lawful  order 
tor  plaintiff's  attorney's  faaa  whoro  thara  is  neither  allega- 
tion nor  proof  of  tho  plaintiff 'a  naad  and  tho  defendant's 
ability  to  pay;  (5)  where  taa  wife  without  local  reason  refuses 
to  lire  with  bar  husband  aad  leares,  taking  the  ainor  children 
with  her,   she  assuwas  the  duty  of  supporting  herself  and  tho 
children  and  defraying  her  awn  litigation  costs;  and  (6)  the 
plaintiff  did  not  file  aar  wait  in  good  faith  and  the  Court 

e 

should  not  hare  granted  taa  decree. 

Taa  plaintiff  urges  that  the  defendant  waa  guilty 
ef  sit  rasa  and  repeated  cruelty,  taa  testimony  waa  sufficient 
to  allow  taa  finding,  taa  award  of  child  support  and  the  allow- 
ance of  plaintiff's  attorney's  faaa  waa  proper,  and  the  find- 
ings are  not  against  taa  aanifest  weight  of  taa  evidence* 

The  cause  waa  heard  on  taa  eoaplaint  and  answer 
before  the  Court  without  a  jury  and  tharo  ware  but  two  wlt- 
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mum,  the  plaintiff  and  tha  defendant,     fee  •ouplilnt  alleged 
the  plaintiff's  reeidence,  the  nerrlage,  the  eaildren  and  that 


they  had  at  all  tinee  been  and  than  vara  in  har  custody,  that 

v 
aha  had  aonductad  haraalf  pro parly,  tha  alaiaad  aata  of  extra** 

and  repeated  cruelty,  and  tha  defendant  had  aat  contributed  ta 
tha  support  of  tha  children  aiaaa  tha  plaintiff  laft  tha  aarital 
howe.     Tha  answer  adaittad  tha  allegations  aa  to  tha  plaintiff  »a 
raaldanaa,  tha  nurriags,  tha  ohildren,  though  denying  tha  plain- 
tiff la  a  fit  and  propar  paraon  to«hara  euatody,  and  daniad  tha 
regaining  allagationa. 

Tha  plaintiff  wife  taatiflad  substantially  aa  fol- 
low, ao  far  aa  now  Materials    On  June  2d,  1955  •*•  ume  aarried 
to  John  Say  ad.     On  May  20,  1957  Aa  laft  har  haahand,  taking  tha 
two  childran,  baoauaa  ha  was  aaan  to  har;  aha  did  not  tall  hia  than 
that  aha  waa  leering,  bat  aha  waa  afraid  of  hia  and  afraid  to  coaa 
hank*     They  wara  not  than  living  togathar  aa  husband  and  wif a  and 
had  oat  boon  for  aoaa  tiaa;  tha  daf  andant  sleft  in  an  upatairt 
apartaant  of  hia  wether*  a  building  whila  tha  plaintiff  and  tha 
childran  wara  ±n  a  downstairs  apartaant  in  tha  aana  building, 
though  tha  daf andant  had  aaala  with  tha  plaintiff  and  tha 
childran.     la  waa  alwaya  aceualng  har  ef  patting  too  auch  aalt 
in  tha  food  and  waking  hia  cick.     Sha  aald  aftar  aha  laft  ha 
phoned  har  and  aftar  aha  had  filed  thia  aalt  ha  called  har  four 
er  fire  tiaee  a  night,  would  awaar  at  har  and  har  folkc  and  aay 
all  aorta  ef  thinga  ever  tha  telephone.    Sha  further  testified 
that  on  March  14,  1957,  aftar  aceualng  har  ef  putting  too  auch 
aalt  in  hia  food  and  eaueing  hia  to  be  tick,  ha  struck  har,  hit 
har  oa  tha  face  with  hia  fiat,  causing  har  to  hare  a  black  and 
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bliM  mark,  a  bruise,  on  the  face.  On  April  10,  1957  he  nrnd 
her,  called  her  names,  accused  her  of  making  hi*  elck,  eenelnc 
the  (UntlrttrU^Mu,   and  o easing  t)M  m  U  heye  a  birthmark 


as  a  raault  of  putting  too  moo*  aalt  in  bis  food,  and  bo  started 

bitting  bar  with  bit  fiat  on  bar  hoad  and  bank.     In  an  argument 
an  Hay  20,  1957  about  tbo  aajao  things  bo  again  struck  bar  with 
both  flats  on  tbo  hoad  and  faco.     8ho  taatiflad  that  aba  and  tho 
ohildran  ato  tbo  aaao  food  aa  tho  daf ondant  vitboat  any  haraful 
raault*,  that  abo  did  nothing  to  proToke  tho  art*  of  allogad 
cruelty  coaaittod  upon  bar  by  her  baaband,  and  that  during  all 
af  tbo  tlaoo  abo  alludod  to  aba  was  always  kind  to  bin  and  gare 
bia  no  cauoo  for  tbo  arguments  or  far  atriking  bar.     Tbo  chil- 
dran  ara  in  goad  haalth.     Tbo  son's  tooth  baa  boon  extracted. 
Tbo  doctor  la  t rooting  tho  daughter*  s  oo aaaa  and  aaid  it  was  eome- 
thing  abo'd  bars  to  outgrow.     Sinco  aba  loft  the  dof ondant  bo  has 
not  paid  anything  toward  tbo  support  of  tba.  children  or  bar 
attorney's  foos.     About  a  yaar  or  so  aftor  tba  uarriags  tba  do- 
fondant's  haalth  get  bad,  bo  bad  troublo  walking,  bo  doralopod 
a  liup,  and  bo  still  liaps.     tba  ia  not  now  working,     Sho  former- 
ly  worked,   starting  after  tba  nhildren  wore  born.     The  dofoad-     • 
ant'e  mother,  aba  said,  waa  old  and  feeble,  and  there  would  be 
no  one  to  care  for  tbo  children  if  tba  daf ondant  bad  tbea  at  bis 
home. 

The  defendant  ia  bia  testimony,  ia  eabstanse,  de- 
nied all  of  tba '  particular  allogad  acts  of  cruelty.     BO  testified 
that  bo  nerer  struck  bia  wife  at  any  time,  and  that. on  March  14* 
1957  while  tba  plaintiff  waa  brutally  boating  their  sou  bo  came 
between  her  and  tba  son  and  restrained  her  from  continuing  but 
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the*  the  fore*  he  thon  uood     did      not  injur*  hor  «t  all,  that 
ho  aoroly  "held  her  or  dragged  her*  away  froa  tho  boy,   but  did 
not  kit  her*     Ho  Mid  hie  Bother  wot  preeent  at  that  tlae*     Ho 
furthor.  toetified  that  ho  wao  hoalthy  before  bio  aarriage,  but 
bocariee  of  tho  oolt  tho  plaintiff  wood  in  ooaooning  tho  food  ho 
is  now  Tory,  week  and  not  hoalthy,  that  it  camaod  tho  oon's  tooth 
to  bocoao  black,  and  it  also  oauaod  hi a  wifo,  tho  plaintiff,  to 
haro  pooriaoio,  which  ho  doocribod  aa  a  akin  disease,  and  that  tho 
noire  in  tho  boy*a  tooth  had  diod'aa'a  reeult  of  tho  aalt.     Ho 
toatifiod  that  ho  was  oxaainad  at  Veslsy  Mcaorlal  Hospital  where 
his  condition  waa  doocribod  as  aultiplo  ecleroeia*     Or  it  may  bo 
norroo.     Ho  says  ho  is  bsttsr  now  than  in  1954,  though  ho  hao 
troublo  walking,  and  has  boon  laao.     Ha  said  ks  did  not  want  his 
wifo  to  haro  custody  of  tho  ohildron  booawao  thoro  waa  diaoaso  in 
har  faaily,  in  that  bar  brothor  had  had  polio  and  that  hor  aothar 
had  an  oyo  diaoaso,   trichoaa,   that  a  toaporaturo  of  d0°    (oridontly 

o 

in  tho  hoao)  was  a  poor  condition  for  tho  ehildron  to  oxist  under, 

and  furthor,  that  tho  ehildron  had  no  •horitago"  liring  with  tho 

aothor.     Ho  adaittod,  howoror,  that  tho  wifo  took  protty  good 

caro  of  tho  ehildron,  and  said  ho  would  rosuao  llTing  witb  har 

and  tho  ehildron  oron  if  aha  did  tho  cooking.     He  aaid  ho  had  giron 

har  #50*00  to  eoao  boas  on,  but  had  not  boon  able  to  giro  her  or 

tho  ehildron  any  furthor  fundo.     Ho  aaya  his  aothor »o  physiesl 

condition  la  good*     Ho  loree  hie  ehildron  and  wants  thoa. 

The  Court  .in  its  decree  aads  a  finding  aa  'follows: 

■6.     That  since  thoir  smrriage,  dsfendant  hao  been 
guilty  of  extreao  and  roooatod  cruelty  toward  tho 
plaintiff  and  aoro  epecifically,  en  or  about  the  14th 
day  of  March.  1957,  the  defendant,  without  any  causs, 
struck  ths  plaintiff  a  violent  blow  on  her  head  with 
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his  flat  at  their  hoae  In  Chicago,  Illineie,  and  again, 
on  or  about  .the  10th  day  of  April,  1957,  at  their  hoae 
in  tha  City  of  Chicago.   Illlnoie.   tha  dafandant  violent- 
ly and  without  eauaa  hit  plaintiff  about  tha  faaa  and 
back  with  hi •  fiat,  greatly  injuring  her.   and  again,   at 
their  hoae  in  Chicago,  Illinois,  on  or  about  the  20th 
day  of  Nay,  1957,  the  defendant  again  atruck  the 
plaintiff  about  the  face  and  oa  the  beak  greatly 
in  luring  her.     After  aueh  last  act  of  cruelty,  plain- 
tiff left  the  hoae  of  the  defendant  and  has  refused 
to  live  with  hia  since  that  tiae,  all  as  set  forth 
in  the  vCoaplaint  filed  herein •• 

The  trial  court  had  the  opportunity,  which  we  do  not,  of 
observing  the  conduct  and  demeanor  of  the  vltneaees  idiila  testi- 
fying, and  fro a  that  and  their  teatiaony  it  had  tha  duty  to  de- 
teraine  tha  credibility  of  tha  witneeeee  and  the  weight  of  their 
teatiaony  and  whether  or  not,  upon  weighing  the  evidence,  the 
proof  ahowed  by  a  preponderance  of  the  evidence  that  the  defend- 
ant  waa  guilty  of  extreme  and  repeated  cruelty,  as  charged,  the 
burden  of  proof  being,  of  course,  on  the  plaintiff.     The  degree 
of  proof  required  in  a  divorce  ease,  aa  in  any  civil  caae,  how- 
ever, la  no  more  than  a  preponderance  of  the  evidence:     PAfgR  y, 
£AJJ£       (1955)  6  111.  App*   (2)   557;  LPalllG  v.  LBtKLNG  (1*9*) 
176  111*  1st)*     The  practice  and  proceedings  under  the  Divorce 
Act  are  the  aaae  as  in  other  civil  cases  except  as  otherwise  pro- 
vlded  by  the  act  or  by  any  law  or  rule  of  Court:     Cfl,  a?  flail  bIYi 
STAB..  1959..  aar.  7.     The  aental  and  phyaical  condition  of  the 
parties  and  their  temperaments  aa  indicated  in  the  evidence  and 
by  their  conduct  and  demeanor'  walla  testifying  Bust  be  and  'pre- 
sumably were  considered  by  the  Court  in  connection  with  the 
charges*     The  particular  oondltione  and  eircuastancea  surround- 
ing the  alleged  acta  of  cruelty  at  the  time  of  the  alleged  ooa- 
aiaaion  thereof  were  mutters  to  be  considered  in  determining  the 
credibility  of  the  teatiaony  of  the  plaintiff  and  the  defendant. 
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The  trial  oourt  here  apparently  hollered,  and  raaaonably  could 
bollere,  tha  testimony  of  the  plaintiff  ratkar  tkan  th#  defend- 
ant aa  to  tha  material  facta  bearing  on  tha  alleged  ground*,   and 
conaidarad  that  tha  acta  ao  aatahliahad  constituted  extreme  and 
rapaatad  cruelty,     lha  statutory  ground*  la  ■imply  "extreme  and 
rapaatad  crualty*:     fll,   fcfl  flat*  ****  8TAT8,.  1959.   par,.  1.     lach 
caaa  must  ha  conaidarad  on  lta  own  facte,  -  evidence  of  a  hit  on 
tha  chin  in  tha  eourae  of  an  argument,   at ri king  on  tha  aide  of  tha 
head  with  a  fiehing  tackle  box,  kicking,  and  striking  with  a  fiat 
or  rarioue  -objects  hat  bean  held  to  be  ample  rrilence  from  -which 
a  Jury  could  conclude  tha  defendant  was  guilty  ef  extreme  and  re- 
peated cruelty:     3URS1TT  t.  3URRATT  (1957)  12  111.   (2)  21.     Ex- 
treme and  repeated  cruelty  muet  be  grere  and  endanger  life  or 
limb  er  subject  the  peraon  to  danger  of  great  bodily  ham,  - 
alight  acta  of  violence  are  not  extreme  cruelty:     JaamfV'Ti  ▼.  BAL- 
FOUR (1959)  »  111*  1pp.   (2)   590*     It  has  been  held  that  the  eri- 
dence  Justified  granting  a  husband  a  divorce  for  cruelty  where  the 
wife  attacked  him  physically  without  pro to cat Ion  on  three  occasion* 
striking  and  kicking  him,  resulting  in  his  lsgs  being  bruised, 
marked,  and  seres     FRIMAJf  t.  FaXXAX  (1955)   5  111.  App.   (2)  479. 
Extreme  cruelty  has  been  often  construed,  and  meana  acta  of  phy- 
aical  riolence  producing  bodily  hams     Tmma  Ti  Tall  (1927)  324 
111.  207*     And  see  w,fip  Ti  Hilt*  (1**2)  103  111.  477. 

There  is,  no  rule  in  a  divorce  case  sueh  as  thic,  where  the 

« 

complaint  ia  not  taken  as  eonfeaeed  and  where  it  is  not  a  caaa  of 
default,  absolutely  requiring  corroboration  in  all  lnatancea  of 
tha  testimony  of  the  plaintiff  alone  as  to  the  facts  claimed  to 
be  grounds  if  the  plaintiff 'a  testimony  alone  is  sufficiently 
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credible  in  the  light  of  oppoeim  eriaeoee  to  warrant  aeeeptanoe 

by  roaeonablo  pereonet     gVFljTT  Ti  ITOATTr    ••pro.     Tb.lt,  of 
eourso,   la  not  at  oil  to  aay  thot  in  #01  ouch  eaeee  tbo  teetlaony 
of  tho  plaintiff  alono,   uncorroboratod,   lo  aufficiont.      Tbo  eri- 
donoo  wuat  alwaye  bo  weighed  and  its  preponderance  d«t«rminod. 
Tbo  abeenee  of  corroboratire  teetlaony  way  bo  a  propor  elreuaatenee 
to  bo  oonoldorod  in  any  eaao,  and  in  a  particular  eaao  tbo  aboonoo 
thereof ,  oonaidorod  with  tbo  other  aatorial  fact*  and  clreua- 
etancee,  night  warrant  a  trial  court,  in  it*  woighing  of  tbo  ori- 
donoo  and  determining  ito  preponderance,  in  not  c  on  ai  daring  tba 
plaintiff  ••  teetinony  alono  aaffleiently  crodlblo  to  bo  accoptod 
by  roaaonablo  pereonet     BALFOUR  t.  BALFOUR,  eupru.     Bat  there  li 
no  arbitrary  ralo  in  a  diroroo  eaao  inch  at  this  that  tbo  eaaao 
bo  hoard  by  examination  of  •wltneeeee%  or' that  tho'caoao  of  di- 
Torco  bo  proTon  by  roliablo  •aitnoaaaa**     Tho  otatnto  which  in  aoao 
inetancee  dooo  require  "witneeacs«,  9Bi  M1  THin  Mrf  PUU<  1959- 
paj,  Q-  applloo  only  "if  tho  eoaplalnt  lo  taken  as  eonf eeeedP  and 
in  "eaao  of  default*/  Cf.  SaPT  t.  SHUT  (1934)  277  111.  App.  545; 
WBiiI1'?TVlg  Ti  "mr-TVM  0-907)  137  111.  App.  394.     That  tho  plain- 
tiff hero  did  not  call  the  defendants  aether  aa  a  poealble  wit- 
neee,  who  aay  hare  boon  proeent  at  one  of  the  incident*,  hardly 
raieeeany  iaplicatione  unfavorable  to  tho  plaintiff.     It  aay  bo  a 
■attar  of  aoao  curioeity  aa  to  aay  tho  dof endant  did  not  call  hie 
own  mother  aa  a  witneee  on  hie  behalf •     Repreeentati.ve  of  the 
caeee  eitod  by  tho  defendant  on  thle  ares     WMl  Ti  oflPBl  (1*79) 
93  ni.  376,  JMPai  t.  JHTH1  (le77)   #>  111.  340,  and    ffiL3££I 
Ti  TCTY*1  (1915)  268  111.  218.     Mono  are  at  all  variant  from,  our 
riewe,  and,  moreover,  LORMI  t.  LORPI  waa  a  eaeo  where  the  bill 
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wis  taken  as  confessed  and  was  a  cam  of  default,  which,  aa  we've 

aeon,  involves  diffarant  considerations. 

we  aaa  no  reversible  srror  in  tho  Court *•  finding  that 
tha  dafondant  vac  guilty  of  extreae  and  rapaatod  cruelty,  aa 
taatiflad  to  by  tha  plaintiff,  and  hence  that  tharo  was  a 
grounds  for  divorce.     Ve  cannot   aay  aueh  .is  contrary  to  tho  man- 
ifest weight  of  tho  evidence.     We  would  not  ba  Justified  in  iwr*- 
ing  a  determination  which,   aa  hare,   ia  ao  dependent  on  the  weight 
and  credence  to  be  giren  the  testimony  of  witnesses:     SUR&ATT  v. 
ffVRMTTi      *upra.     That  finding  is  supported  by  evidence  and 
under  tha  circumstance*  we  will  not  disturb  a  finding  of  facts 
thus  made:     BALFOUR  v.  B1LFODR.   supra.     The  question  of  prepond- 
erance of  the  eridence  waa  hare  largely  a  question  of  credibility 
of  the  witnesses  and  was  for  the  trier  of  the  facts  to  determine: 
Cf.  PI|ff  T,  hjRTI  (1916)  200  ni.  App.  470;  mpff  T|  wp,|p  (1917) 
205  111.  App.  H7. 

Nor,  under  the  circumstances,   do  wa  pereeire  any  revers- 
ibla  error  in  that  part  of  the  decree  awarding  the  custody  of  tho 
two  minor  children  to  the  plaintiff  mother,  with  the  right  in  the 
defendant  to  visit  the  -children  at  reasonable  times,  considering 
ths  circumstances  of  the  parties  and  the  nature  of  the  caae  and 
what  would  appear  to  be  fit,  reasonable  and  just  as  of  the  time  of 
tha  decree,  those  being  the  statutory  tests  or  standards  or  re- 
quirements  as  to  the  disposition  of  the  care  and  custody  of  minor 
children  when  a  divorce  is  decreed:     cqt  V9  !¥■  R*7-  ?TAT3..  1959. 
P*r.  19.     No  manif est  injustice  mas  been  done  and  there  was  no 
abuse  of  the  trial  court »s  judicial  discretion:    BATMAN  t. 

(1949)  337  111.  App.  7.     We  cannot  say  such  is  contrary 
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to  the  manlfeet  weight  of  the  eridence,   and  the  defendant  dots 
not  appear  to  eerioualy  queetion  that  part  of  the  decree. 

But,  as  to  thost  parts  of  the  decree  ordering  the  de- 
fendant to  pay  $10.00  per  week  per  child  for  the  eupport  of  the 
children,  and  ordering  tha  dafandant  to  pay  $250.00  plaintiff ••     • 
attorney's  feee,   the  naada  of  tha  plaintiff  and  the  children 
in  thoaa  reepecte,  tha  facta  aa  to  tha  -clala  for  attorney* a 
faaa,  tha  capacitiea  of  tha  plaintiff,  and  the  ability  of  the  de- 
fendant  to  make  auch  payment e  muet  be  either  admitted  or  pro  red, 
this  being  eeeentiel  both  to  hie  basic  liability  to  make  such 
payment a  and  to  tha  particular  amount  of  tha  payment a*     Aa  to  the 
support  of  the  children  the  order  muet  be  auch  "aa,   from  tha  cir- 
cumatancee  of  the  parties  and  the  nature  of  the  caee,   shall  be 
fit,  reasonable  and  just.-     r.H|   \$  t^,  rev.  STATS..  1959.  par. 
1£.     And  aa  to     any  claimed  allowance  for  the  plaintiff »e  attor- 
ney* a  faaa  auch  must  be  auch  sum,   if  any,  "aa  may  enable  her  •   • 
to  maintain  •  .  the  euit,"  and  the  order  With  reference  thereto 
muet  be  auch  aa  aeama  "Just  and  equitable*:     fln„  \c\  ^,  EfT- 
STATS..  1959.  par.  16.     The  defendant  admitted  nothing  in  thoee 
regards,  and  since  the  abstract  hare  amove  nothing  in  the  way  of 
evidence  vae  offered  on  the  laeuee  of  child  aupport  or  plaintiff *e 
attorney* a  faaa,  tha  Court,  we  beliere,  erred  in  aetting  any 
amount  for  child  aupport  and  attorney *a  faaa  on  the  preeant  rec- 
ord .  there  waa  no  sridence  to  eubet  ant  late  the  same.     Under  the 
circumetancee,  those  parts  of  tha  decree  are  not,  on  the  preeant 
record,  in  accord  with  the  circumstances  of  the  partiee  and  the 
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natura  of  tha  caoo,  ara  not  fit,  raaaonablo,  and  Ju«t,  and  thara 
la  nothing  to  lndieata  tha  allowance  of  plaintiff *a  attorney* a 
faaa  was  nacaccary  to  anablo  bar  to  maintain  tha  suit  or  la  Juat 
and  aquitablat     ?||Pf  r^  y,   ffEAJ^rn   (1930)  341  111.  629; 
POL  t.  KHOI   (1912)  171  HI.  App.   412;   COLaMAM  t.  COLJU1   (1950) 
341  111.  App.  462.     And  Cf.  AHADO  t.   ^^AJg   (1917)   261  111.  123; 
nl*Hff  Ti  9AP tfff  (1*95)  65  111.  App.  160;  G0L3TEW  t.  G0L3TDH 
(1946)  32a  111.  App.  335;  FTiirM1lfiw>fTnT  Ti  WyflHTPT  (1952) 
345  HI.  App.  606. 

Accordingly,  tha  ordar  la  affiraad  to  tha  art  ant  it  da- 
cllnot  to  raoata  tha  dacpaa  at  to  tha  granting  af  tha  alrorea, 
and  tho  awarding  of  cuatody  of  tha  childran,  and  it  rararaod  to 
tha  axtant  it  doollnaa  to  raeata  tha  daeraa  aa  to  tha  allowance 
•for  child  aupport  and  plaintiff 'a  attornay'a  faaa,  and  tha  eauaa 
la  ramandad  with  inatructiona  to  taJca  OYidanco,  if  pracantad,  on 
thoaa  isauaa  and  far  furthar  prooaadlnga  not  inconsistent 
with. 


AFFIBteD  in  part. 


RAVaWlD  in  part,  and 
RU4ANDID,  with  instructional 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS,  ) 


Defendant  In  Error, 
v. 
WILLIAM  B.  WERNECKE, 

Plaintiff  In  Error. 


) 

)     ERROR  TO 


CRIMINAL  COURT 
COOK  COUNTY 


27I.A2.V*3 


MR.  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT. 

At  the  March  term  of  the  Criminal  Court  of  Cook 
County,  1959*  the  grand  jury  returned  an  Indictment  against 
William  B.  Wernecke  and  Elmer  Stlegler  for  unlawfully,  maliciously, 
wilfully, and  wickedly  conspiring,  with  malice  aforethought,  to 
murder  one  Dadishou  Nicholas.   Trial  of  Wernecke  by  the  court  (a 
Jury  having  been  waived)  resulted  in  the  finding  of  guilty,  and  he 
was  sentenced  to  the  State  Penitentiary  for  a  term  of  one  to  five 
years.   At  the  conclusion  of  the  trial,  the  charge  against  Stlegler, 
who  had  testified  for  the  People,  was  stricken  from  the  calendar, 
with  leave  to  reinstate. 

Wernecke  met  his  alleged  accomplice,  Stlegler,  In  January 
of  1959  at  the  Broadway  Equipment  Company,  located  in  Chicago 
and  owned  by  George  Schank,  a  friend  of  Wernecke.   Stlegler  was 
separated  from  his  wife,  had  no  home,  and  was  unemployed.   He 
testified  that  Wernecke  had  befriended  him,  allowed  him  to  live 
in  his  home,  and  gave  him  his  meals  there  during  most  of  the 
latter  part  of  January. 
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Wernecke  and  Nicholas  had  known  each  other  for  many 
years  and  were  at  one  time  associated  in  tne  real  estate 
business.   Subsequently  Wernecke  developed  an  antipathy  toward 
X»»  Nicholas  because  of  a  trip  that  Wernecke' s  wife  had  taken  out 
of  the  State  with  Nicholas  and  a  robbery  for  which  Wernecke  held 
Nicholas  responsible.   About  February  first,  Stlegler  testified, 
Wernecke  confided  to  him  that  he  wanted  "to  get  even  with" 
Nicholas  and  a  few  days  later  inquired  of  Stlegler  whether  he 
knew  of  anyone  who  could  do  bodily  harm  to  Nicholas,  aadlng 
that  it  would  be  worth  $1500.00  to  him  "to  have  someone  do  away 
with  Mr.  Nicholas. H   The  next  day  Wernecke,  while  driving  Stlegler 
to  his  home,  pointed  out  to  him  Nicholas1  house  and  store,  as 
well  as  his  car,  and  said  that  it  would  be  hard  to  get  Nicholas 
alone  since  "he  always  had  somebody  with  him."   Stlegler 
testified  that  he  attempted  to  dissuade  Wernecke  from  carrying 
out  his  design  against  Nicholas,  but  that  a  few  days  later  he  assured 
Werenecke  he  would  try  to  find  somebody  to  do  away  with 
Nicholas.   On  cross-examination  Wernecke' s  counsel  Inquired 
of  the  witness:   "He  [Wernecke]  never  asked  you  to  commit  the 
crime,  did  he?"   Stlegler  replied:   "He  asked  me  In  these  words. 
Would  I,  or  did  I  know  someone  that  would."   There  was  never  a 
third  party  present  at  the  conversations  to  which  Stlegler 
testified. 

Helen  Babian,  testifying  for  Wernecke,  said  that  she  had 
known  him  for  eight  years,  and  had  worked  for  him  in  his  real 
estate  brokerage  business.   On  February  twelfth,  she  stated, 
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Wernecke  and  Stlegler  came  to  her  apartment.   Wernecke  was  very 
upset  and  told  her  that  his  gun  was  missing.   Inasmuch  as 
Stlegler  was  living  with  Wernecke,  she  surmised  that  Stlegler 
had  taken  It,  and  she  advised  him  to  return  It.  He  denied 
that  he  had  the  gun;  Insisted,  in  fact,  that  he  had  never  seen 
It.   This  conversation  took  place  in  the  presence  of  Wernecke. 
Subsequently,  Mrs.  Bablan  testified,  she  had  many  conversations 
with  Stlegler,  in  the  course  of  which  he  told  her  that  he  wanted 
some  money  from  Wernecke  so  that  he  could  have  his  car  repaired 
and  go  to  Texas.   Wernecke  refused  to  give  Stlegler  any  money  for 
this  purpose,  and  Stlegler  said  that  he  could  get  some  money 
from  Nicholas  but  did  not  want  to  "stab  Bill  [Wernecke]  In  the 
back."   She  urged  Stiegler  not  do  do  anything  which  he  would 
regret  later,  and,  since  he  was  out  of  work  and  without  a  home, 
she  gave  him  a  small  amount  of  money,  had  him  over  to  a  good 
many  meals,  and  gave  him  the  key  to  her  house.   The  gist  of 
Mrs.  Bablan' s  testimony  is  that  Stiegler  hoped  to  get  money 
from  Wernecke  through  a  threat  to  blackmail  him,  and  that 
with  the  failure  of  that  plan  he  next  attempted  to  obtain 
money  from  Nicholas.   He  was  undoubtedly  desperate  for  money, 
but  there  is  no  testimony  to  support  the  conclusion  that  he 
agreed  to  kill  Nicholas,  nor  any  testimony  that  he  tried  to 
find  somebody  else  to  do  so. 

Albert  Ferris,  testifying  on  behalf  of  Wernecke,  said 
that  he  had  known  him  for  ten  months.   About  January  fifteenth 
Ferris  and  Stlegler  had  supper  in  Schank's  apartment — during 
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the  first  half  of  January  both  Ferris  and  Stlegler  were  living 
In  Schank's  apartment  building.   During  supper  Stlegler  asked 
Ferris  If  he  knew  whether  Wernecke  had  "a  lot  of  money." 
Ferris  replied  that  he  was  not  familiar  with  Wernecke' s 
financial  status;  Stlegler  asserted  that  he  had  learned  that 
Wernecke  did  have  "a  lot  of  money"  and  added  that  the  next 
day  he  was  "going  to  shake  him  down  for  $5000.00  and  If  Mr. 
Wernecke  fails  to  pay  me  $5000.00,  I  am  going  to  take  one  of 
his  guns  and  either  kill  him  or  frame  him  with  it." 

Wernecke  testified  on  his  own  behalf  that  he  had  met 
Stlegler  about  January  1,  1959  at  the  Broadway  Equipment  Company,  and 
that  Stlegler  was  unemployed  and  did  some  odd  Jobs  for  Wernecke 
from  time  to  time.   He  denied  asking  Stlegler  If  he  knew  anyone 
who  could  do  bodily  harm  to  Nicholas  or  damage  to  his  car*  denied 
that  he  had  told  Stlegler  that  it  would  be  worth  $1500.00  to  him 
to  have  someone  do  away  with  Nicholas,  denied  that  he  pointed 
out  to  Stiegler  Nicholas'  home  and  car  or  told  Stlegler  that  It 
would  be  difficult  to  find  Nicholas  alone  because  he  always  had 
someone  with  him.   He  also  denied  telling  Stiegler  that  he  had 
been  in  court  as  a  prosecuting  witness  against  Nicholas,  that 
he  had  discussed  a  desire  to  have  Nicholas  don^  away  with,  or 
that  he  had  offered  Stiegler  or  anyone  else  money  to  do  Nicholas 
harm.   He  characterized  Nicholas  as  "an  itinerant  immigrant 
who  Same  here.and  abused  our  country  by  six  convictions 
for  'con  game,1"   Wernecke  admitted  having  conversa- 
tions with  Stlegller  but  only  as  the  employer  of  an  odd-job  man. 
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Dadlehou  Nicholas  testified  that  he  knew  Wernecke.   He 
stated  that  he  had  occasion  to  see  him  in  the  Criminal  Court 
Building  on  August  27,  1958,  that  while  he  was  talking  to 
Alderman  Freeman  on  the  fourth  floor  outside  Judge  Daly's 
courtroom,  Wernecke  asked  Freeman  whether  he  was  Nicholas' 
lawyer,  to  which  Freeman  responded  in  the  negative,  and 
that  Wernecke  then  struck  Nicholas  in  the  nose.  He  said 
that  Wernecke  accused  him  of  taking  his  wife  away  and  threatened 
that  he  was  "going  to  get"  him.   He  further  testified  that  on 
October  9»  1958,  after  the  judgment  against  Nicholas  was 
dismissed  in  the  Felony  Court,  Wernecke  came  out  and  said: 
"¥ou  get  away  with  this,  but  you  are  not  going  to  get  up  with  . 
bullet,  I  have  you  killed."   Nicholas  stated  that  he  and  Wernecke 
had  been  "very  friendly"  for  ten  years,  but  that  during  the 
past  several  years  their  relationship  was  strained. 

The  statutory  crime  for  which  Wernecke  was  found 
guilty  is  classified  as  a  misdemeanor  and  is  governed  by  the 
Conspiracy  Statute  (111.  Rev.  Stat.  1959*  ch.  38,  par  139, 
sec.  ^6).   The  gist  of  a  conspiracy  is  an  agreement  to  do  an  unlawful 
act  or  to  do  a  lawful  act  in  an  unlawful  manner.   Stiegler,  the 
alleged  co-consplrator,  who  turned  State's  witness,  testified 
that  after  the  alleged  conversations  hereinbefore  related  with 
Wernecke  he  went  to  Nicholas'  home  to  warn  him.   This  statement 
lends  support  to  Wernecke 's  contention  that  when  Stiegler  failed 
to  obtain  money  from  him  he  resolved  to  try  his  luck  with 
Nicholas.   If,  as  Stiegler  testified,  Wernecke  asked  him  if  he 
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knew  anyone  who  would  do  bodily  harm  to  Nicholas,  there  Is 
still  no  testimony  that  Stlegler,  either  directly  or  Indirectly, 
agreed  with  Wernecke  to  find  someone  to  murder  Nicholas  or 
agreed  to  commit  the  murder  himself.   The  most  that  can  be 
said  of  Stlegler1 s  testimony  is  that  he  had  conversations  with 
Wernecke;  there  is  no  persuasive  testimony  to  support  the 
conclusion  that  an  agreement  was  reached.   When  Stlegler  went 
to  Nicholas'  home  and  told  him  of  the  danger  to  which  he  was 
exposed,  Nicholas'  wife  called  the  police.   Stlegler  had  a  gun 
on  his  person  at  the  time  and  never  anticipated  that  he 
would  be  arrested  then.   It  is  a  reasonable  Inference  that 
when  Stlegler  found  himself  under  arrest  he  sought  to  extricate 
himself  from  his  predicament  by  shifting  the  burden  to  Wernecke 
on  the  basis  of  Wernecke' s  obvious  animosity  toward  Nicholas. 
All  the  conversations  alleged  to  have  been  had  between  Wernecke 
and  Stlegler  are  uncorroborated;  the  two  men  were  alone.   It  was 
incumbent  itpon  the  State  to  prove  the  existence  of  a  conspiracy 
beyond  a  reasonable  doubt,  and  after  a  review  of  the  record 
we  have  concluded  that  sufficient  proof  was  not  mad°.   In 
People  v.  Hodson,  406  111.  328,  the  court  said  (p.  340)  that 
in  order  "to  justify  the  conclusion  that  a  conspiracy  existed, 
there  must  be  evidence  of  some  agreement  or  some  Joint  action 
toward  accomplishing  the  object  of  the  conspiracy,"  citing 
People  v.  Holtz,  294  111.  143.   In  People  v.  Braun,  375  111.  284, 
the  court  stated  (p.  286)  that  "the  gist  of  the  crime  of  con- 
spiracy is  the  unlawful  agreement  to  accomplish  an  unlawful 
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purpose  or  an  agreement  to  perform  a  lawful  act  In  an  unlawful 
way,"   citing  Williamson  v.  United  States,  207  U.S.  425,  and 
People  v.  Drury,  335  111.  539.  The  record  in  this  proceeding 
fails  to  show  any  agreement  constituting  a  conspiracy. 
For  the  reasons  indicated,  the  Judgment  of  the 
Criminal  Court  is  reversed. 

JUDGMENT  REVERSED. 

BURKE,  P.  J.,  and  BRYANT,  J.,  CONCUR. 
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MILIVOJE  MITROVICH, 

Plaintiff-Appellee, 

v. 

JOLE  LIPOVIC,  a/k/a  GEORGE  A. 
LIPOVIOH, MILES  RADOVIC,  ROY 
PAVICH  and  ZIVKO  JOVIC, 

Defendants, 

JOLE  LIPOVIC, 

Defendant-Appellant . 


APPEAL  FROM 
SUPERIOR  COURT 
COOK  COUNTY 


n 
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MR.  PRESIDING  JUSTICE  BURKE  DELIVERED  THE  OPINION  OF  THE  COURT. 

In  an  action  for  damages  arising  out  of  an  alleged 
assault  and  battery  the  return  of  the  Sheriff  certified  that 
the  summons  was  served  personally  on  one  of  the  four  defendants 
on  January  7,  1957.   An  order  of  default  was  entered  against 
him  on  May  16,  1958.   On  June  20,  1958,  following  a  verdict, 
Judgment  was  entered  for  $4,000.   On  October  17,  1958,  the 
defendant  filed  his  verified  petition  praying  that  the 
Judgment  be  vacated,  that  he  be  given  leave  to  answer  and  for 
other  relief.   The  petition  stated  that  he  was  not  served  with 
the  summons,  that  the  Sheriff's  return  was  false,  asserted 
ultimate  facts  showing  a  defense  to  the  aotlon,  and  that  he 
acted  with  diligence  after  learning  of  the  Judgment. 

The  court  denied  plaintiff's  oral  motion  to  strike 
the  petition,  and  suggested  that  plaintiff  file  a  denial  of 
the  allegations  he  did  not  choose  to  admit.   Plaintiff's  attorney 
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etated  that  he  would  file  a  denial.   None  was  filed.   The 
defendant  testified  that  he  was  not  served  with  a  summons. 
The  deputy  who  certified  the  return  testified  that  he  had  no 
recollection  of  serving  the  summons  and  that  he  relied  upon 
the  record.   On  July  8,  1959>  on  motion  of  plaintiff,  the 
three  defendants  not  served  were  dismissed,  and  on  the  same 
day  the  court  vacated  the  Judgment  of  June  20,  1958,  denied 
leave  to  defendant  to  answer  the  amended  complaint  and  entered 
Judgment  upon  the  verdict.   Defendant  appeals. 

Under  the  provisions  of  Par.  2  of  Sec.  50  of  the  Civil 
Practice  Act  the  Judgment  of  June  20,  1958,  adjudicated  the 
rights  and  liabilities  of  fewer  than  all  the  parties,  did  not 
terminate  the  action  and  was  subject  to  revision  at  the  time 
of  the  entry  of  the  Judgment  of  July  8,  1959-   The  court  had  a 
broad  discretion  to  grant  the  relief  sought  by  the  defendant. 
Under  the  circumstances  presented  we  are  of  the  opinion  that  the 
court  erred  In  denying  defendant  his  day  in  court  and  in  entering 
Judgment.   Therefore  the  Judgment  of  July  8,  1959,  is  vacated,  and 
the  cause  is  remanded  with  directions  to  allow  defendant  to  answer 
and  for  further  proceedings. 


JUDGMENT  REVERSED  AND  CAUSE 
REMANDED  WITH  DIRECTIONS. 


FRIEND  AND  BRYANT,  JJ. ,  CONCUR, 
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STATE  OF  ILLINOIS 


APPELLATE  COURT-THIRD  DISTRICT 


AT  AN  APPELLATE  COURT,  Begun  and  held  for  the  Third  District  of  the  State  of  Illinois,  at 
Springfield,  on  the  FIRST  TUESDAY  in 991 A.   D.    19 — _ 

HONORABLE  WILLIAM   M.    CARROLL,  PrpriHir,g  justice 

HONORABLE   C.    ROSS    REYNOLDS, 


.Justice 


HONORABLE   BURTON   A.    ROETH ,  Jlistipp 

Attest:  ROBERT  L.  CONN,  Clerk. 


BE  IT  REMEMBERED,  that  afterward,  to- wit:  On  the 20th day  of 

OCTOBER a.  D.  1Q    60|  there  was  filed  in  the  office  of  the  said  Clerk  of  said  Court, 

an  opinion  of  said  Court,  in  words  and  figures  following: 


of  its  ordinance. 


STATE   OP  ILLINOIS 
APPELLATE   COURT 
THIRD      DISTRICT 


General  No.   10281| 

Patricia  Neumeyer  and  Jamea   Sterling, 
Plaintiffs-Appellant a, 

VS. 

Loren  Cunningham, 

Defendant-Appellee. 


Agenda  No.  2 


Appeal  from  the 
Circuit  Court  of 
DeWitt  County 


CARROLL,  Presiding  Justice. 

Patricia  Neumeyer  sued  to  recover  damages   for  personal 
injuries   sustained  in  a  collision  between  an  automobile  ownod  by 
James  Sterling  and  which  she  was   driving  and  an   automobile  owned 
and  operated  by  the  defendant,  Loren  Cunningham.     The   claim  of 
plaintiff  Sterling  was  for  property  damages  resulting  from  the 
collision.     The    defendant  filed  a  court  erclalm  against  both  plain- 
tiffs for  property  damage  to  his   automobile.     A   Jury  found  the 
defendant  and  both  counter-defendants  not  guilty.     Plaintiffs1 
post-trial  motion  for  judgment  notwithstanding  the   verdict  or  in 
the  alternative  for  a  new  trial  was  denied  and  Judgment  entered 
on  the  verdict. 

Plaintiffs  have  appealed  and  contend  that  the  verdict 
was  manifestly  again stthe  weight  of  the  evidence;   that  the   Jury 
were  not  accurately  instructed  and  for  such  reasons  the   trial 
court  should  have  awarded  plaintiffs  a  new  trial. 


The  record  ahowa  that  on  December  15,  1957,  at  about 
8:14-5  A.M.,  plaintiffs  were  en  route  to  church  services  at  DeWitt, 
Illinois,  Where  James  Sterling  was  a  student  minister.   Patricia 
Neumeyer  was  driving  a  Chevrolet  automobile  owned  by  Sterling  who 
was  seated  beside  her.  The  weather  was  foggy  and  the  road  wet. 
The  collision  occurred  on  a  curve  in  a  blacktop  road  known  aa 
Birbeck  Road.  The  Sterling  ear  was  proceeding  South  and  defendant, 
who  was  returning  to  his  home  from  Clinton,  Illinois,  was  going  in 
the  opposite  direction. 

Patricia  Neumeyer  testified  that  she  was  driving  about 
30  or  35  miles  per  hour  as  she  entered  the  curve;  that  her  dim 
lights  were  on;  that  when  she  first  observed  defendant's  car  it 
was  60  to  100  feet  from  her  and  was  entering  her  lane  of  traffic; 
that  she  could  not  estimate  its   speed;  that  she  swerved  into 
defendants  traffic  lane  to  avoid  a  collision  and  applied  her 
brakes;  that  her  back  wheels  skidded  to  the  left  and  she  ran  into 
the  North  bound  traffic  lane;  that  as  defendant's  car  approached, 
its  lights  were  not  on;  that  defendant  then  pulled  back  into  his 
lane  of  traffic  and  then  both  cars  were  in  defendant's  lane;  that 
immediately  after  the  two  cars  entered  defendant's  lane  the  impact 
occurred;  that  she  was  familiar  with  the  road  and  had  been  driving 
over  it  for  5  or  6  months  prior  to  the  accident;  that  she  had  a 
conversation  with  defendant  after  the  accident  in  which  the  latter 
said  that  the  only  thing  he  knew  was  to  get  back  an  his  own  side 
of  the  road. 

James  Sterling  testified  that  as  his  car  approached  the 
curve  the  weather  was  foggy  and  the  road  was  slick  and  slipper  y; 
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that  ho  was   then   reviewing  hia   sermon  which  was   to  be    delivered   at 
hla   church  In  DeWltt  and  waa   gl  anclng  at   it   from  time   to   time;    that 
as  he  looked  up  he   saw  defendant's    car  approximately  60   to  70  feet 
away  entering  the  curve   on  the   Inside   or  In  plalntlfflf'     traffic 
lane;    that  he   yelled  to   the   driver;    that   she    tried  to   apply  her 
brakes   and  he    felt  the   car   swerving  to  its   left;    that   it  left 
plaintiffs1    lane  and  entered  defendant's  lane  where  the    collision 
occurred;   and  that  he   recalled  conversation  with  defendant   after 
colllson   In  which  the   latter   said  all  he   could  do  was   to  get  back 
on  his   own   side   of  the  road. 

The   defendant  testified  that  he   approached  the   curve 
where   the  accident   occurred  at  approximately  1+0  to  kS  miles  per 
hour;    that  he   entered  the   curve   on  his   own   side   of  the   road  and  at 
all  times  remained  in  his  own  traffic  lane;    that  he  could  see   the 
Sterling  car  when  it  waa   about   100      yards   from  him  and  before   it  had 
entered  the    curve;    that  he    started  slowing   down;    that    the  Sterling 
car  came  Into  his  traffic  lane  and  remained  there;   that    the  two 
cars   collided  head-on  in  the   southerly  or  defendant's   traffic 
lane;    that  his   speed  had  been  reduced  to  15  miles  per  hour;    that 
after  the  collision  both  cars  were  in  defendant's  lane;   that   they 
were  about  2   or  3  feet  apart  and  facing  in  opposite   directions. 
Defendant  denied  that  he   told  plaintiffs   after   the  accident   that 
the    only  thing  he  knew  was  to  get  back  in  his   own  lane   of  traffic. 

Harold  Boyer,   State  Trooper,   testified  he  was   called 
to  the   accident   scene;    that   the  cars  were  facing   each  other  on   the 
South  part   of  the   curve;    that  he  saw  a  skid  mark  which  began   one 


3. 


foot  to  the  right  of  the  center  line  of  the  road  and  which  extended 
into  the  left  lane;  that  he  talked  to  plaintiffs  concerning  the 
accident;  that  Sterling  said  he  had  not  been  looking;  that  Patricia 
Neuraeyer  said  she  had  not  aeon  the  other  car  and  she  hadn't  seen 
it  quick  enough  to  avoid  hitting  it;  that  he  talked  to  the  defen 
ant  who  stated  that  he  saw  the  Sterling  car  but  had  been  afraid 
to  turn  either  way  as  he  feared  it  would  follow  him. 

James  L.  Smith,  a  State  Trooper,  testified  he  went  to 
the  accident  scene  with  Officer  Boyer;  that  the  two  cars  were  in 
a  southerly  direction  from  the  center  line  of  the  blacktop  road 
and  were  West  of  the  curve  which  curves  in  an  easterly  and  northerly 
direction;  that  he  observed  skid  marks  which  began  in  the  North 
lane;  that  he  was  present  when  Officer  Boyer  talked  with  Sterling; 
and  that  the  latter  stated  that  he  didn't  know  what  happened  and 
did  not  observe  what  was  going  on. 

Prom  the  foregoing  resume  of  the  testimony  of  the  occurrence 
witnesses  and  the  State  Troopers,  it  is  apparent  that  there  was 
substantial  conflict  in  the  evidence  on  the  issues  of  defendant's 
negligence  and  of  plaintiffs*  due  care.   In  this  situation,  it 
was  for  the  jury  to  weigh  the  evidence  and  determine  the  credibility 
of  conflicting  testimony  and  such  function  may  not  be  usurped  by 
a  reviewing  court.   City  of  Montlcello  v0  LeCrone,  I+U+  111.  5£0; 
DeLogge  v.  Karlsen,  17  111.  App.  2d,  69. 

A  verdict  based  upon  conflicting  evidence  will  notbe 
disturbed  on  appeal  unless  contrary  to  the  manifest  weight  of  the 
evidence.   Spiker  v.  Chris  ten  son,  d/b/a  Ham  and  Merv  Taxi  Cg.   12 
111.  App.  2d,  557.  Where  the  evidence  is  conflicting,  in  order 
for  a  verdict  to  be  contrary  to  the  manifest  weight  of  the  evidence 


an  opposite  conclusion  must  bo  dearly  evident.   Stone  v.  Guthrie t 

111. 
Hj.  111.  App.  2d,  137;  DeLong  v.  Whitehead,  11/App.  2d,  330; 

DeLegge  v.  K arisen,  supra.   Prom  our  examination  of  the  record  we 

are  convinced  that  a  conclusion  opposite  to  that  reached  by  the 

Jury  cannot  be  said  to  be  clearly  apparent. 

While  the  Jury  might  have  accepted  plaintiff  s  version 
of  the  occurrence,  nevertheless  such  a  possibility  does  not  permit 
this  court  to  rewelgh  the  evidence  and  set  aside  the  verdict. 
This  rule  Is  so  well  established  as  to  require  no  citation  of 
authority. 

The  instructions  of  which  plaintiffs  complain  are  not 
set  out  in  their  brief  but  are  merely  referred  to  therein  as 
defendants  instructions  Nos.  2,  12,  13,  16,  18,  23  and  21+.   It 
is  the  rule  that  instructions  to  which  objection  is  made  or  upon 
which  error  is  assigned  should  be  set  out  in  the  brief  of  the 
party  complaining  of  the  same.  Beebe  v.  Workman ,  336  ill.  App. 
1;  Romines  v.  Illinois  Motor  Freight.  Inc.,  21  111.  App.  2d,  38O; 
Mllllkln  Nat.  Bank  v.  Shellabarger  Grain  Co.,  326  111.  App.  72. 
The  reviewing  court  is  not  required  to  search  the  record  or  abstract 
to  find  such  instructions. 

Although  we  think  plaintiffs  are  not  entitled  to  have 
the  claimed  instruction  errors  reviewed  we  nevertheless  have 
examined  the  same  and  are  satisfied  that  the  court  did  not  err 
in  instructing  the  Jury. 

An  additional  point  raised  by  plaintiffs  is  that  the 
trial  court  erred  in  voicing  its  opinion  on  a  material  contro- 
verted fact.  The  alleged  error  was  not  mentioned  in  the  post- 
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trial  motion  and  accordingly  was  not  called  to  the  trial  court' a 
attention.  A  question  not  raised  in  the  1?rial  court  cannot  for  the 
first  time  be  raised  on  appeal  unless  such  question  goes  to  the 
jurisdiction.   Sunga  v.  Lee^  13  111.  App.  2d,  76.  The  issue  raised 
by  plaintiffs  does  not  involve  jurisdiction  and  nay  not  be  con- 
sidered by  this  Court. 

Since  we  are  of  the  opinion  that  the  record  reflects 
no  reversible  error  the  Judgment  will  be  affirmed. 

Affirmed. 


REYNOLDS  and  ROETH,  JJ. ,  concur. 
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STATE  OF  ILLINOIS 


APPELLATE  COURT-THIRD   DISTRICT 


AT  AN  APPELLATE  COURT,  Begun  and  held  for  the  Third  District  of  the  State  of  Illinois,  at 

Springfield,  on  the  FIRST  TUESDAY  in OCTOBER A.   D.    19__ 

PRESENT  *■*■ 


27  1X312 


HONORABLE  WILLIAM    M.    CARROLL,        Presiding  Justice 
HONORABLE   C.    ROSS    REYNOLDS,  Justice 

HONORABLE  BURTON   A.    ROETH  , justice 

Attest:  ROBERT  L.  CONN,  Clerk. 


BE  IT  REMEMBERED,  that  afterward,  to- wit:  On  the 20th day  of 

OCTOBER ^  A_  D  1Q    60  [  there  was  med  ;n  the  office  of  the  said  Ckrk  of  ^^  Court 


an  opinion  of  said  Court,  in  words  and  figures  following: 


STATE   OP  ILLINOIS 
APPELLATE   COURT 
THIRD     DISTRICT 


General  No.    10297 

Elsie  E.    Stephenson, 

Plaint iff -Appellant, 

vs. 

William  Webb  and  General  Telephone 
Directory  Company,    a  Corporation, 

Defendants-Appellees. 


F ILE  D 


■• 


Agenda   Mo» 


Appeal  from  the 
Circuit   Court   of 
McLean   County 


Carroll,   Presiding  Justice. 

Plaintiff  brought   this    action   to  recover   damages   for 
personal   injuries   sustained  as   the   result   of  a   collision  between 
the   automobile   in  which   she  was   riding  as   a  passenger  and  an 
automobile    owned  by  defendant  General  Telephone  Directory  Company 
and  driven   by  the   defendant  William  Webb.     A   jury  found  the 
defendants  not   guilty.      Plaintiff's   post-trial  motion   for  a  new 
trial  was   denied  and   judgment   for  defendants   entered  on  the 
verdict. 

The  grounds  urged  for  reversal   of  the   judgment   are   that 
the  verdict   is   contrary  to  the  manifest  weight   of   the   evidence   and 
that   the    jury  were  given   certain   erroneous   instructions. 


The  colliaion  occurred  at  the  Intersection  of  Madison 
and  Market  Streets  In  Bloomington,  Illinois.   Madison  Street  runs 
north  and  south  intersecting  Market  Street  on  a  downgrade.   Traffic 
on  Madison  Street  at  the  intersection  is  given  preference  over  that 
on  Market  Street  by  a  stop  sign.  Plaintiff  was  riding  as  a  passenger 
in  a  car  which  her  daughter-in-law,  Betty  Jean  Stephenson,  wa3 
driving  north  on  Madison  Street.  Defendant  Webb,  driving  a  car 
owned  by  General  Telephone  Directory  Company,  was  proceeding  west 
on  Market  Street.,   The  two  vehicles  collided  In  the  southeast 
quadrant  of  the  intersection. 

Betty  Jean  Stephenson  testified  she  was  driving  a 
Chevrolet  automobile  owned  by  her  husband;  that  the  pavement  was 
damp  due  to  misting  rain;  that  plaintiff  was  seated  next  to  her 
in  the  front  seat;  that  she  drove  down  Madison  Street  and  when 
she  reached  the  Market  Street  intersection  she  stopped  momentarily 
at  the  stop  sign  which  was  10  to  1$   feet  south  of  the  south  curb 
line  of  Market  Street;  that  she  stopped  even  with  the  stop  sign; 
that  she  then  looked  to  the  right  but  did  not  look  to  the  left 
because  her  vision  in  that  direction  at  that  point  was  obstructed 
by  an  apartment  building  which  was  even  with  the  sidewalk  on  the 
east  side  of  Madison  Street;  that  she  could  see  a  quarter  of  a 
block  to  her  right  but  saw  no  traffic  coming;  that  she  then 
pulled  forward  to  where  her  front  wheels  were  even  with  the  curb 
line  and  stopped;  that  she  then  looked  to  the  left  and  to  the 
right;  that  she  saw  no  moving  traffic  on  Market  Street;  that 
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looking  to  her  right  she    could   see  all   the  way  to  the   intersection 
of  Market   and  Center  Streets,    a   distance  which   she   estimated   to  be 
200  to  250  feet;    that   continuing  to  watch  to   the   right   she  pulled 
out   into  the    road;    that   she   had  crossed  the   imaginary  middle   line 
of  Market   Street  when   she   first   saw  defendant's   car  approaching 
from   the   east   at  a  fast   rate   of   speed;    that  she  tried  to  accelerate 
but   did  not  know  how  much  her  speed  increased;    that   defendant's 
car  was   travelling  at   £0  miles  per  hour;    that  it   did  not    slow  down 
or  change   direction  prior  to   the   accident;    that   she    saw  defendant 
coming  and  tried  to  move;    that   defendant's   car  came    straight   and 
struck  her   car  on   its   right  rear  fender;    that  her  car  travelled 
approximately  a  car' s   length  from  the   time   she   first   saw  defendant' s 
car  to  the   east  until   the  collision;    that    she  was    travelling  about 
5  miles  per  hour;    that  when   the   cars   collided  her   car  swung  around 
and  stopped  facing   south  about  15  feet  north  of   the   intersection; 
that  defendant'  s  car  came  to  a   stop  about   12+0  feet   down   the    street 
and  that  defendant   got  out  and  ran   somewhere. 

Plaintiff  testified   that   she  did  not   drive   automobiles 
and  was   riding  as   a  guest  with  Betty  Jean   Stephenson;    that  she 
observed  the   latter' 3   driving;    that  Betty  stopped  her   car  at   the 
Market  Street   stop   sign;    that   they  both  looked  to    the  left   and 
right  but   their  vision  was   obstructed;    that  they  proceeded  further 
to  where   the   car  was   even  with  the   curb  and  again   stopped  and 
looked;    that   there  was  no  traffic  coming  either  way;    that   they  then 
proceeded  to   cross  the    intersection;    that  when  they  got   into   the 
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weat  bound  lane  of  traffic  ahe  looked  to  the  aide  and  .aid  "ooh"; 
that  ahe  then  could  aee  defendant i a  car  coming  which  waa  then  160 
to  170  feet  from  the  interaection;  and  that  defendants  car  waa 
travelling  faat  and  did  not  change  ita  courae. 

The  defendant  teatified  that  on  the  day  of  the  accident 
he  had  been  working  in  hia  office  located  I;  or  5  blocka  east  of 
the  intersection  in  question  and  waa  on  hia  way  home  at  the  time 
of  the  accident;  that  it  was  raining;  that  he  waa  driving  westerly 
on  Market  Street;  that  he  stopped  for  the  stop  sign  at  the  inter- 
section of  Center  and  Market  Streets;  that  he  then  proceeded 
westerly;  that  he  recalls  seeing  no  other  traffic  in  the  street; 
that  his  speed  never  exceeded  20  miles  per  hour;  that  he  did  not 
recall  whether  or  not  his  lights  were  on;  that  he  first  aaw 
plaintiffs  car  almost  at  the  point  of  the  intersection  of  the  two 
streets;  that  vision  at  this  intersection  was  obstructed  by  trees, 
parked  cars  and  an  apartment  house;  that  when  he  was  approximately 
10  feet  from  the  intersection  he  first  saw  plaintiff ■ a  car  pro- 
ceeding directly  into  the  interaection  at  approximately  20  milea 
per  hour;  that  his  car  ana  that  of  plaintiff  were  in  the  inter- 
section at  approximately  the  same  time;  that  he  applied  his  brakes 
and  swerved  to  the  left  to  avoid  a  collision;  that  the  impact 
occurred  in  the  southeast  section  of  the  intersection;  that  hia 
car  stopped  within  a  foot  or  so  of  the  point  of  impact;  that  the 
plaintiff!*  car  spun  or  turned  in  the  opposite  direction  and 
stopped  facing  south  at  a  point  north  of  the  intersection;  that 
he  got  out  of  his  car  immediately  and  went  up  the  street  to  call 
an  ambulance  and  the  police. 

k. 


Where,  as  in  this  case,  the  evidence  ia  conflicting,  it 
is  for  the  Jury  to  Judge  the  credibility  of  the  witnesses  and 
determine  the  weight  to  be  given  their  testimony.   Its  findings 
on  disputed  fact  questions  will  not  be  disturbed  by  a  reviewing 
court  unless  it  can  be  said  that  such  findings  are  clearly  ana 
palpably  against  and  contrary  to  the  manifest  weight  of  the 
evidence.  The  foregoing  rule  is  so  firmly  established  and  has 
been  laid  down  by  our  courts  so  often  that  it  seems  scarcely 
necessary  to  cite  authority  therefor.  Leahy  v.  Morris,  289  111. 
App.  99.  Plaintiff  apparently  concedes  that  there  was  conflicting 
evidence  on  the  material  issues4n  the  case  as  her  brief  contains 
the  statement  that  the  "testimony  elicited  from  the  occupants  of 
the  two  vehicles  presented  a  sharp  clash  over  the  facts,"    Our 
attention  is  then  directed  to  the  testimony  of  plaintiff  and  her 
host  driver  that  when  they  first  saw  defendants  car  it  was 
travelling  at  a  high  rate  of  speed  while  the  defendant  fixed  the 
speed  of  both  cars  at  20  miles  per  hour.  Such  testimony  in  the 
record  only  tends  to  emphasize  the  necessity  of  applying  in  this 
case  the  rule  which  requires  that  determination  as  to  disputed 
questions  of  fact  be  left  to  the  Jury.  The  mere  fact  that  there 
is  some  contradiction  in  the  evidence  would  not  Justify  this 
court  In  substituting  its  Judgment  for  that  of  the  Jury.   Olin 
Industries,  Inc.  v.Wuellner,  1  111.  App.  2d,  267.  A  verdict  can 
be  said  to  be  against  the  manifest  weight  of  the  evidence  only 
where  an  opposite  conclusion  is  clearly  evident.   Schneiderman  v. 
Interstate  Transit  Lines,  331  111.  App.  llj.3.  The  Jury  were  not 
obliged  to  aceept  plaintiff's  version  of  the  facts  and  circum- 
stances surrounding  the  occurrence.  We  think  under  the  evidence 
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a   jury  might  well  have   concluded   that  plaintiff  had    failed   to   furnish 
a  reasonable   explanation   of  the   failure   of  both   she   and  her   driver  to 
.see   defendant's   car  approaching  from  the   right. 

Upon  careful  examination  of  the  record  we  find  no  basis 
for  concluding  that  the  verdict  ia  against  the  manifest  weight  of 
the    evidence. 

Plaintiff   complains    of  the    court's  ruling3   on  certain   in- 
structions  and  insists  her   case  was   thereby  prejudiced.      None   of 
the    criticized  instructions   are    set   out   in  plaintiff's   brief   eu 
the    only  reference   thereto   in    the  post    trial    motion   is   the    following: 
"The   court    erred   in    giving   the    Jury  certain   improper   instructions   on 
behalf   of   the   defendant,   namely,    defendant's   Instructions  lumbers 
(3)»    (£)>    and    (15)".      At    the    conference    on   instructions,    plaintiff 
objected   to   defendant's   Instruction   15   on   the   ground   that    it    is  not 
a   correct    statement    of  the   law   and  is   not    in   the   language    of  any 
statute.      The   Instruction    conference  record   discloses   no   objections 
to   any  other   instructions.      It   has   been  held  in   numerous    cases   that 
a  party  will  not  be  heard   to   complain   of  error   In   the    instructions 
where    such   errors   were  not    called   to   the    trial   court's    attention  by 
specific    objections  made   either  at   the   conference   on   instructions   or 
in  a  post    trial  motion.      Rubinstein  v.    Coleman,   22   111.    App.   2d,    116; 
Arboit   v0   Gateway  Trans.   Co.,    15  111.    App.   2d,    ?00;   Homines   v. 
Illinois    Motor  Freight,  Jhc  ,    21   111.   App.   2d,    38C. 

It   is    also  the  rule   that   instructions    to  which    objection 
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Is  made  or  upon  which  error  is  assigned  should  be  set  out  in  the 
brief  of  the  party  complaining  of  the  same.   Beebe  v.  Workman, 
336  111.  App.  1;  Mlllikln  Nat.  Bank  v.  Shell  abater  Grain  2£«»  326 
111.  App.  72;  Romlnea  v.  Illinois  Motor  Freight,  Inc.,  supra. 
We  do  not  think  plaintiff's  objection  to  Instruction  15  was  sufficient- 
ly specific  to  apprise  the  court  of  the  defects  rendering  it  erroneous 
and  for  the  additional  reason  that  the  instructions  complained  of 
are  not  s  et  out  in  plaintiff's  brief  we  are  of  the  opinion  that  none 
ofthe  claimed  errors  were  saved  for  review. 

We  find  no  reversible  error  in  this  record  and  the  Judgment 
of  the  trial  court  is  affirmed,, 

Affirmed. 

REYNOLDS  and  ROETH,  JJ. ,  concur. 
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STATE  OF  ILLINOIS 


APPELLATE  COURT-THIRD  DISTRICT 


AT  AN  APPELLATE  COURT,  Begun  and  held  for  the  Third  District  of  the  State  of  Illinois,  at 
Springfield,  on  the  FIRST  TUESDAY  in OCTOBER A    D    lo60 

HONORABLE  WILLIAM  M.  CARROLL.  Pining  justice 

HONORABLE  C.  ROSS  REYNOLDS, 
Justice 


HONORABLE  BURTON  A.  ROETH,      j,,^^ 

Attest:  ROBERT  L.  CONN,  Clerk. 


BE  IT  REMEMBERED,  that  afterward,  to-wit:  On  the 20th day  0f 

OCTOBER ;  A_  D_  19_60_j  thej-e  was  med  in  the  office  of  the  said  Clerk  of  said  Court, 


an  opinion  of  said  Court,  in  words  and  figures  following: 


STATE  OF  ILLINOIS 
APPELLATE  COURT 
THIRD  DISTRICT 


General  No.  10303 
Sheldon  Hill, 

vs. 


Agenda  No.  13 


Plaintiff -Appe 1 lee , 


K.  T.  Frost  and  C.  W.  Frank, 

De  f e  ndant  s - Appe 1 lant  s 


Appeal  from  the 
Circuit  Court  of 
Champaign  County, 


ROETH,  Justice. 

Plaintiff  filed  suit  in  the  Circuit  Court  of  Champaign  County 
to  recover  an  architect's  fee  for  designing  an  office  building. 
The  complaint  consisted  of  three  counts.   Count  I  alleged  a 
verbal  agreement  with  defendants  under  which  he  was  to  prepare 
preliminary  sketches  of  the  proposed  building  and  if  the  same 
were  accepted  and  he  was  directed  to  proceed  with  working  drawings, 
he  was  to  receive  a  fee  of  4%  of  the  total  construction  cost. 
Count  2  was  a  quantum  meruit  count.   Count  3  is  much  the  same  as 
Count  1  except  that  it  alleges  that  defendants  agreed  to  use  all 
reasonable  means  to  build  the  building.   Count  3  then  alleges 
a  breach  of  the  contract  in  that  defendants  did  not  use  all 


reasonable  means  to  construct  the  building.   Defendants  filed  their 


answer  denying  the  contract  as  alleged  by  plaintiff  and  setting 
up  affirmatively  that  the  contract  was  entirely  contingent  upon 
construction  of  the  building  and  that  if,  "for  any  reason  whatso- 
ever", the  building  was  not  constructed  the  plaintiff  was  to 
receive  no  fee  and  as  the  defendants  further  allege  it,  "no  building- 
no  pay".   Thus  the  sole  issue  as  made  by  the  pleadings,  was  whether 
the  verbal  contract  was  as  alleged  by  plaintiff  or  whether  it 
was  entirely  contingent  upon  the  decision  of  defendants  to  actually 
construct  the  building.   The  cause  was  tried  by  the  court  without 
a  jury  and  the  trial  judge  found  for  the  plaintiff  and  entered 
judgment  for  $5,000.00.   Basically  the  only  question  before  us 
is  whether  or  not  the  findings  are  against  the  manifest  weight 
of  the  evidence. 

From  plaintiff's  evidence  the  following  appears:   Plaintiff 

J  has  been  a  licensed  architect  in  Illinois  since  September  10, 
1952,  and  started  in  private  practice  for  himself  in  January 
(of  1954.   The  initial  person  to  person  conference  with  the  defend- 
ants took  place  in  the  late  fall  of  1954  in  Champaign,  Illinois, 
when  the  defendants  met  him  and  asked  if  he  would  be  interested 
in  designing  plans  for  a  medical  office  building  at  some  future 
time.   He  had  been  a  fraternity  brother  of  defendant  Frank  and 
defendant  Frost  was  the  father-in-law  of  Frank0   He  signified 
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his  interest  and  some  two  months  later  he  received  a  phone  call 
from  defendant  Frank  who  told  him  the  project  was  somewhat  more 
In  mind  and  requested  him  to  come  to  Bloomlngton  to  look  over  the 
proposed  site.   Plaintiff  journeyed  to  Bloomington  and  met  with 
the  defendants,  examined  the  site  and  was  told  that  they,  the 
defendants,  were  considering  a  speculative  office  building  for 
doctors  and  that  they  needed  graphic  representations  to  demonstrate 
their  intentions  to  prospective  doctor  tenants  and  to  make 
financial  arrangements.   Nothing  was  said  about  any  dollar  budget. 
The  same  evening  they  had  dinner  at  the  Frank  home  with  the  wives 
of  both  defendants.   The  actual  proposal  on  fee  arrangements  was 
made  at  this  meeting  in  Bloomington  in  defendant  Frank's  home. 
Mr.  Frank  asked  if  the  plaintiff  would  be  interested  in  doing 
some  preliminary  studies  to  enable  the  defendants  to  gain  interested 
tenants  and  financial  information  on  a  contingent  basis,  such  that 
if  the  work  were  to  go  ahead  then  the  fee  would  be  applied  as 
normal.   The  contingent  fee  arrangement  was  for  the  preliminary 
stage  only,  and  if  the  defendants  directed  him  to  proceed  with 
the  working  drawings  and  specifications,  the  fee  was  to  be  47.  of 
the  cost,  excluding  supervision  of  the  actual  construction  by  him. 
The  reason  for  excluding  supervision  was  that  plaintiff  lived  in 
Lake  Forest  and  it  would  be  impractical  for  him  to  do  the  supervising, 

Plaintiff  testified  that  nothing  was  ever  said  by  the  defendants 
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to  htm  in  regard  to  a  contingent  fee  arrangement  on  the  entire 
project,  and  that  he  never  agreed  to  a  contingent  fee  arrangement 
on  the  entire  project,  but  only  on  the  preliminary  study  stage; 
that  no  maximum  cost  figure  was  given  by  the  defendants  to  him. 

In  February,  1955,  plaintiff  met  with  defendants  in  Chicago 
and  presented  some  preliminary  sketches  to  them.   He  was  instructed 
to  meet  with  certain  interested  doctors,  which  he  did  on  several 
occasions,  for  the  purpose  of  conforming  the  layout  of  the  building 
to  the  needs  of  the  doctors.   At  one  time  or  another  the  square 
foot  cost  of  construction  was  discussed,  with  defendant  Frank 
expressing  a  figure  of  $10.00  per  square  foot  as  desirable  and 
plaintiff  suggesting  that  buildings  of  the  type  under  consideration 
varied  from  $12.00  to  $16„00  per  square  foot  depending  on  locality. 
Upon  seeing  a  Bloomington  contractor,  the  contractor  expressed 
his  opinion  that  the  building  could  be  built  for  $10.00  per  square 
foot. 

In  the  fall  of  1955  his  preliminary  sketches  or  plans  were 
approved  by  defendants  and  he  was  then  instructed  to  prepare  the 
final  working  drawings  and  specifications.   Plaintiff  prepared 
these  working  drawings  and  specifications  and  they  were  submitted 
to  contractors  for  bids.   The  bids  were  opened  in  March,  1956, 
and  the  total  of  the  low  bids  amounted  to  $  143, 686 , 00.   After  the 
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bids  were  opened  and  tabulated,  defendants  expressed  disappointment 
over  the  total  cost  and  for  the  first  time  advised  plaintiff 
that  they  Intended  a  building  for  a  total  cost  of  between 
$125,000.00  and  $135,000.00.   There  was  a  discussion  at  this 
time  as  to  rearrangements  either  by  building  deletions  or  revision 
of  occupied  space  or  attraction  of  other  types  of  tenants.   No 
request  was  ever  made  to  plaintiff  for  revision  of  the  plans. 
Plaintiff  requested  payment  of  his  fee  In  April,  1956,  after  the 
bids  had  been  opened,  in  the  amount  of  47.  of  the  low  bid.   In 
May,  1956,  he  billed  the  defendants  for  $5,000.00  subject  to 
revision,  upward  or  downward,  on  the  basis  of  the  eventual  cost 
of  construction.   After  bids  were  opened  and  tabulated  defendants 
abandoned  the  idea  of  constructing  the  building  and  on  May  26, 
1956,  defendants  gave  an  option  to  purchase  the  land  to  one  Bond, 
which  was  subsequently  exercised  for  a  selling  price  of  $33,500.00. 
Bond  had  been  trying  to  buy  the  land  from  defendants  since  the 
summer  of  1955.   The  defendants  refused  payment  on  the  sole  ground 
that  their  contract  with  plaintiff  was  entirely  contingent  upon 
the  building  being  built  and  since  they  had  decided  not  to  build, 
they  did  not  owe  him  anything. 

Defendants  do  not  dispute  the  fact  that  the  work  was  done 
by  plaintiff  or  that  it  was  done  in  a  good  architectural  manner 
or  that  the  bids  received  for  construction  were  within  the  normal 
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range  of  such  costs.   There  Is,  however,  a  sharp  conflict  In  their 
testimony  as  to  the  terms  of  the  verbal  contract  as  compared 
with  that  of  plaintiff.   They  testified  that  payment  for  the 
work  done  by  plaintiff  was  on  a  contingent  basis,  I.e.,  contingent 
on  the  actual  construction  of  the  building  as  to  which  they, 
the  defendants,  were  to  be  the  sole  judges.   They  testified  that 
from  the  time  of  the  first  conference  until  the  time  when  plaintiff 
was  Instructed  to  proceed  with  final  plans  and  specifications, 
they  repeatedly  advised  plaintiff  "no  building-  no  pay".   And 
according  to  defendant  Frost,  at  a  meeting  of  the  three  parties 
in  the  fall  of  1956  when  defendants  refused  to  pay  plaintiff,  the 
refusal  to  pay  was  on  the  basis  that  the  contract  was  a  contingent 
one  of  no  building,  no  pay,  and  since  they  didn't  build  the  building 
they  didn't  owe  him  anything. 

»We  have  not  undertaken  to  detail  all  of  the  testimony, 
because  much  of  it  is  unrelated  to  the  basic  question  before  the 
trial  judge,  namely,  were  the  terms  of  the  contract  those  as 
testified  to  by  plaintiff  or  were  the  terms  of  the  contract  those 
as  testified  to  by  the  defendants.   Obviously  this  was  a  question 
of  fact  and  one  as  to  which  the  finding  of  the  fcfiXal  jirdgs.who 
saw  and  heard  the  witnesses  testify,  is  entitled  to  much  consid- 
eration.  2  IoL.P.  Appeal  and  Error,  Sec.  786,  and  cases  therein 
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cited.   The  question  of  the  credibility  of  the  witnesses  becomes 

a  very  vital  factor  in  such  a  case.   In  Kettlewell  v.  The 

Prudential  Insurance  Company  of  America.  4  111.  2d  383, 

122  N.E.  2d  817,  the  court,  in  commenting  upon  the  superior 

position  of  the  trial  judge,  to  judge  the  credibility  of  witnesses, 

said: 

"The  language  in  the  opinion  of  the  Missouri 
court  in  Creamer  v0  Bivert ,  214  Mo.  473,  113  S.W. 
1118,  is  strikingly  appropriate.   'He  (trial  court) 
sees  and  hears  much  we  cannot  see  and  hear.   We 
well  know  there  are  things  of  pith  that  cannot  be 
preserved  in  or  shown  by  the  written  page  of  a  bill 
of  exceptions.   Truth  does  not  always  stalk  boldly 
forth  naked,  but  modest  withal,  in  a  printed  abstract 
in  a  court  of  last  resort.   She  oft  hides  in  nooks 
and  crannies  visible  only  to  the  mind's  eye  of 
the  judge  who  tries  the  case.   To  him  appears  the 
furtive  glance,  the  blush  of  conscious  shame,  the 
hesitation,  the  sincere  or  the  flippant  or  sneering 
tone,  the  heat,  the  calmness,  the  yawn,  the  sigh, 
the  candor  or  lack  of  it,  the  scant  or  full 
realization  of  the  solemnity  of  an  oath,  the 
carriage  and  mien.   The  brazen  face  of  the  liar, 
the  glibness  of  the  schooled  witness  in  reciting 
a  lesson  or  the  itching  overeagemess  of  the  swift 
witness,  as  well  as  honest  face  of  the  truthful 
one,  are  alone  seen  by  him.   In  short,  one  witness 
may  give  testimony  that  reads  in  print,  here,  as 
if  falling  from  the  lips  of  an  angel  of  light  and 
yet  not  a  soul  who  heard  it,  nisi,  believed  a  word 
of  it;  and  another  witness  may  testify  so  that  it 
reads  brokenly  and  obscurely  in  print,  and  yet  there 
was  that  about  the  witness  that  carried  conviction 
of  truth  to  every  soul  who  heard  him  testify.'" 

Since  the  trial  judge  heard  the  testimony  and  observed  the 
witnesses  in  open  court,  he  was  in  a  much  better  position  to 
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determine   their  credibility   than   is   a   court  of    review  and   Ms    find- 
ings   in   favor  of   the    plaintiff,    being   supported   by   the  evidence, 
should   be  upheld.  Lantf  v.    Parks    ,    19    111.    2d    223,    166  N.E.    2d    10. 

The   findings   of    the    trial   judge   find    support    in  the   record   before 
us   and   we   are   not    justified   in  disturbing   them. 

Counsel   for  defendants   have    filed   a  motion   in   this    court 
pursuant   to   Rule   26,    for    leave    to  amend    their  answer    to   Include 
the  additional  defense   that   plaintiff   was   instructed   to  design 
a   building   having   a  maximum  construction  cost  of    between  $90,000 
and   $100,000,   and   that  having   failed   to  do   so  he   cannot   recover 
in  any  event.      Counsel   for   plaintiff  objects   to   the   motion  and 
we  have  taken   it  with  the   case.      The   defendants   were  each  called 
as  witnesses  under   Section  60  by  the   plaintiffo      On  the   cross 
examination  of   defendant   Frank  he   testified   to  remembering  stating 
in  his   discovery  deposition  that  he    told  plaintiff   they  had 
between   $125,000   and   $135,000   to   spend .      At  another   point  he   said 
that   he    and    defendant   Frost   had   about    $30,000   or   $35,00   to   $40,000 
between  them   to  put   into   the   project.      The   defendant   Frost   testified 
on  cross   examination   that    they  hoped    to   build   the    building   for 
$90,000   to   $100,000   but    that   he    could   not    say   definitely   that 
plaintiff   was   so   advised. 

On  examination   of   defendants    in  support  of  their  case,   over 
objection  of    plaintiff's   counsel,    defendant    Frost   said    that   he 
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told  plaintiff  at  one  of  their  meetings  that  they  had  tn  mind 
a  building  of  9,000  square  feet  at  $10  per  square  foot  and  on 
another  occasion  that  they  had  around  $135,000  to  spend  for 
everything.   Defendant  Frank  says  that  it  was  mentioned  that  they 
could  spend  $90,000  to  $100,000  on  the  building.   Thus  the 
defendants  are  at  variance  as  to  just  what  if  anything  was  said 
about  cost.   A  reading  of  the  record  in  this  case  convinces  us 
that  the  defense  relied  upon  by  defendants  during  the  trial  vas 
that  the  contract  was  contingent  upon  actual  construction  of  the 
building,  and  that  If  defendants  decided,  for  any  reason  whatsoever, 
not  to  construct  the  building  they  would  owe  defendant  nothing. 
The  proposed  defense  of  a  cost  limit  is  an  afterthought.   Aside 
from  this  it  is  highly  questionable  whether  the  foregoing  evidence 
would  be  sufficient  to  prove  the  allegation  which  counsel  for 
defendants  propose  to  add  to  their  answer,  to-wit:   "they  instructed 
plaintiff  that  the  building  to  be  designed  had  to  have  a  maximum 
construction  cost  of  between  $90,000  and  $100,000'.   At  no  time 
in  the  trial  court  did  counsel  for  defendant  reauest  leave  to  so 
amend  their  answer  and  this  is  understandable  when  it  is  considered 
that  the  only  basis  ever  given  plaintiff  for  refusal  of  defendants 
to  pay  plaintiff's  bill  was  that  their  contract  with  him  was 
entirely  contingent  upon  the  building  being  built*   The  motion   to 
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amend  will  be  denied. 

Accordingly  the  judgment  of  the  Circuit  Court  of  Champaign 
County  will  be  affirmed. 

Affirmed. 

Carroll,  Presiding  Justice,  and  Reynolds,  Justice,  concur. 
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CITY  OF   CHICAGO, 

Plaintiff-Appellee , 

v. 
JACOB   LEVY, 

Defendant- Appellant. 


2AL  FROM 
MUNICIPAL  COURT 
OF  CHICAGO 
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MR.  JUSTICE  BRYANT  DELIVERED  THE  OPINION  OF  THE  COURT. 

Defendant  was  charged  with  having  violated  sections 
87-400.3,  87-210-24,  87-100-1  and  86-14  of  the  Municipal  Code 
of  Chicago  In  that  he  failed  to  remove  all  exposed  cord  and 
wiring  in  the  premises  and  halls  and  improper  size  of  fuses 
in  a  building  owned  and  operated  by  him  at  1038  Altgeld 
Street,  Chicago,  Illinois. 

Defendant  said  he  was  guilty  of  the  charges.   This 
statement  cannot  be  contradicted  by  defendant's  statement  in  his 
brief.   City  of  Chicago  v.  Harrington,  263  111.  App.  47,  50. 

The  city  asked  for  the  maximum  penalty  of  $200.00, 
however,  the  court,  after  ascertaining  that  the  violations  had  been 
corrected  before  the  day  of  trial,  imposed  a  fine  of  $100.00. 

The  defendant's  main  contention  is  that  it  was 
necessary  to  prove  that  he  had  knowledge  of  the  violations  or  that 
the  condition  had  existed  long  enough  prior  to  the  notice  that 
he  could  have  discovered  the  condition. 

The  main  issue  to  be  considered  then  is  whether  the  olty 
is  required  to  prove  knowledge  of  the  violations  on  the  part 
of  the  code  violator  before  it  can  recover  for  the  violation 
of  its  ordinance. 
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This  was  one  of  the  Issues  which  faced  this  court  In  t  - 
recent  case  of  City  of  Chicago  v.  Hadesman,  17  111.  App.  (2d)  15G. 
In  that  case,  this  court  affirmed  a  Judgment  Imposing  a  fine  of 
$2850.00  against  a  landlord  who  was  found  guilty  of  having 
committed  30  violations  In  a  k"j>   flat  building  occupied  by  100 
tenants.   The  defendant  there  contended  tnat  the  city  was 
required  to  give  notice  as  a  prerequisite  to  Instituting  pro- 
ceedings against  him.   This  court,  in  rejecting  that  argument, 
said: 

"An  examination  of  the  nroviflinnfl  of  the  Municipal 
Code  of  Chicago  relative  to  fire  and  building  regu- 
lations discloses  that  the  provisions  relative  to 
the  giving  of  notice  merely  afford  a  course  of 
procedure  for  administrative  officials  in  the  en- 
forcement  of  city  building,  fire  and  health  regu- 
lations and  were  not  intended  to  supplant  the 
historic  right  of  a  municipality  to  sue  for  a 
penalty  for  violation  of  its  ordinances.   There 
is  nothing  in  the  Municipal  Code  of  Chicago  wnich 
would  give  defendant  the  right  to  violate  pro- 
visions of  the  Code  until  notified;  its  provisions 
clearly  make  a  violation  subject  to  fine.   If  we 
were  to  accept  defendant's  theory  it  would  serve 
to  encourage  noncompliance  without  fear  of  suffering 
penalties  untjl  notice  of  violation  had  been 
served."   1?  111.  App.  (2d)  150,  156. 

The  rationale  in  that  case  is  applicable  to  the  case  at  bar. 

There  were  four  violations  in  a  small  number  of 
apartments.   At  least  one  of  those  violations  was  of  such  a  nature 
that  it  should  have  been  apprehended  by  a  cautious  landlord.  Cn  the 
basis  of  these  facts,  the  trial  Judge  undoubtedly  inferred  that 
the  landlord  had  knowledge  or  should  have  had  knowledge  of  the 
violations. 

The  Judgment  is  affirmed. 

AFFIRMED. 
BURKE,  P.  J.,  and  FRIEND,  J.,  CONCUR. 
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PAUL  K1SZKAN, 


v. 


Plaintiff, 


GREAT  LAKES  CARBON  CORPORATION, 
a  corporation  and  THE  TEXAS 
COMPANY,  a  corporation. 

Defendants. 


GREAT  LAKES  CARBON  CORPORATION, 

Third-Party  Plaintiff -Appellant , 


v. 


HAROLD  BACON  and  FRANK  A.  STOLLs 
doing  business  as  BACON  MANUFAC- 
TURING COMPANY, 

Third-Party  Defendants -Appe 


APPEAL  FROM 


SUPERIOR  COURT, 


TOOK  COUNTY, 
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llees  &7I.A.  3  92 


MR.  JUSTICE  MURPHY  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  is  a  Scaffold  Act  case.   Indemr.^r.-.  ai.cn  is  sought  by 
Great  Lakes  Carbon  Corporation,,  an  original  defendant  and  the  third- 
party  complainant9  from  contractors,,  who  were  hired  lo  make  repairs 
on  premises  in  possession  and  control  of  Great  Lakes.   On  motion,  the 
trial  court  dismissed  the  third-party  complaint,  and  Great  Lakes 
appeals „ 

In  substance9  the  third-party  complaint  and  its  exhibit, 
a  copy  of  the  principal-action  complaint s  shows  tnat  defendant, 
Great  Lakes ,  contracted  with  the  third-party  defendants s  Harold  Bacon 
and  Frank  Stolls  for  the  installation  or  repair  of  a  furnace  and  a 
smokestack  located  on  premises  owned  or  controlled  by  the  co- 
defendants,  Great  Lakes  and  The  Texas  Company.   On  January  26,  1957, 
the  plaintiff,  Paul  Kiszkan,  an  employee  of  Bacon  and  Stoll,  was 
injured  on  the  premises,  when  he  fell  from  scaffolding  used  in  making 

the.  repairs.   Plaintiff,  without  including  his  employers  as  parties 

■ 


• 
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defendant,  charges  that.  Great  Lake's  and  The  Tc*.    Company  violated 
the  Illinois  Scaffold  Act,  §§60  69,  111.  Rev.  Stat.  1959..  Ch.  48, 
and  wilfully  committed  and  permitted  scaffolding  violaaons,  from 
which  his  injuries  resulted. 

Great  Lakes  alleges  tnat  the  acaffo^ding  was  erected,  owned 
and  controlled  by  the  third-party  defendants,  and  if  judgment  is 
entered  on  the  complaint  of  plaintiff,  Paul  Klszkan,  it  will  be 
based  on  the  active  and  primary  wrongful  conduct  of  the  third-party 
defendants,  and  any  wrongful  conduct  established  on  the  third-party 
plaintiff  would  be  passive  or  secondary;  that  any  such  judgment  would 
establish  the  right  of  Great  Lakes  for  mdemn.     .on  from  the  third- 
party  defendants.   Great  Lakes  asks  for  judgment  against  the  third- 
party  defendants  for  the  amount  of  any  judgment  that  may  be  entered 
in  the  original  action. 

The  third-party  defendants  contend  that  the  complaint  of 
Great  Lakes  contains  only  broad,  generalized  conclusions  of  law;  is 
ambiguous;  fails  to  state  facts  to  show  active  and  primary  misconduct 
of  the  third=party  defendants,  or  any  duty  or  breach  of  duty  by  them, 
nor  any  contract  of  indemnity  nor  Loss  or  damage  within  the  terms  of 
the  transaction;  and,  standing  alone,  it  cannot,  be  said  to  state  a 
cause  of  action. 

The  basic  question  is  whether  the  third- party  complaint  is 
substantially  sufficient  in  law.   The  motion  to  strike  admits  only 
facts  well  pleaded,  and  although  the  instant  third-party  complaint  is 
construed  most  strongly  against  the  third-party  plaintiff.  Great  Lakes 
is  entitled  to  the  reasonable  intendments  of  the  language  used  in  its 
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complaint,  and  it  need  not  allege  with  p  which  are 

within  the  knowledge  of  third  party  defends     zather  than  Great 
Lakes.   Field  v„  Obei"wp;:Lmaun,  i^-  111.  App.  2d  2:8. 

The  Scaffold  Act  has  Imp     a  Iul       both  the 
contractor  and  the  owner,,  which  is  Lndep  ident  of  the  duty  of  each 
other,  and  neither  can  escape  his  statute: y  liability  because  of  the 
other's  breach  of  duty.   Each  is  liable  to  the  injured  person, 
regardless  of  the  fault  or  liability  of  the  other.   (Kennerly  v. 
Shell  Oil  Co. .  13  111.  2d  431 ,  436  (1958).)   As  between  the  parti e 
there  is  nothing  in  the  Act  which  denies  the  right  of  the  owner  who 
has  been  exposed  to  statutory  liability  to  seek  indemnity  from  the 
real  delinquent s  if  the  contractor  is  primarily  charged  with  the  duty 
of  erecting  and  maintaining  adequate  and  safe  scaffolding.   There  is 
an  implied  obligation  by  the  contractor  to  perform  the  contract  in  a 
reasonably  safe  manner  and,  where  necessary,  this  in-iudes  the 
primary  obligation  to  provide  safe  and  adequate  scaffolding  for  his 
employees  engaged  in  the  contract  performance.   This  principle  is 
fully  discussed  and  set  forth  in  Moroni  v.  Intrusion-Prepakt.  Inc.. 
24  111.  App.  2d  534  (1960). 

The  contention  that  the  statute  imposes  a  nondelegable 
duty,  rendering  the  owner  who  breaches  the  statute  an  active  wrong- 
doer, without  remedy  against  the  one  primarily  charged  with  the  duty 
of  providing  safe  and  adequate  scaffolding  in  compliance  with  the 
Scaffold  Act,  is  without  merit.   Also,  we  fail  to  find  valid  the 
suggested  Dramshop  Act  analogy.   These  contentions  are  adequately 
disposed  of  in  Griffiths  &  Sens  Co.  v.  Fireproof ing  Cc. .  310  111.  331 
(1923),  and  Moroni  v.  Intrusion-Prepakt .  Inc  T .  24  111,  App.  2d  534. 
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Bacon  and  Stoil  were  obligated      nly  :o  perform  the 
contractual  work,  but  had  an  implied  obligation  to  provide  proper 
and  safe  equipment  for  the  use  of  .teir  workmen,  ana  if  they  used 
scaffolding  which  failed  to  meet  ent3,  and  which 

led  to  a  statutory  liability  of  Great  Lakes  fo^  Lnjuriei  to  the 
plaintiff,  Paul  Kiszkans  then  Greac  Lakes       .tied  to  indemnity, 
absent  conduct  on  its  part  pr^     .ng  re    -  y„ 

We  believe  the  third-paicy  complaint  contains  sufficient 
factual  information  to  reasonably  inform  the  third  party  defendants 
of  the  nature  of  the  claim  they  are  called  upon  to  meet   and  the 
facts  stated  are  sufficient  in  law  as  a  ba  -   to  show  that  Bacon  and 
Stoll  are  liable  to  Great  Lakes  for  the  amount  of  any  judgment  that 
may  be  recovered  by  Kiszkan  against  Great  Lakes. 

Judgment  is  reversed  and  the  cause  remanded  with  directions 
to  overrule  the  motion  of  third-party  defendants  to  strike  the  third- 
party  complaint;,  and  for  such  other  and  further  proceedings  as  are 
not  inconsistent  with  the  views  herein  e*     ad. 

REVERSED  AND  REMANDED  WITH  DIRECTIONS. 
KILEY,  P.Jo8  AND  BURMAN,  J.,  CONCUR. 
ABSTRACT  ONLY. 
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CHARLES  Jo  SHEMAITIS, 
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LE  ROY  Fo  FROEMKE, 

Appellee o 
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Appellee. 
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APPEAL  FROM  SUPERIOR 
COURT,    COOK  COUNTY 


Mo  justice  Mccormick  delivered  the 

OPINION  OF  THE  COURT. 
The  appeals  In  the  three  cases  herein  are  taken  from 
orders  of  the  Circuit  and  Superior  Courts  striking  plaintiff's 
complaints  and  dismissing  his  suits,  and  from  orders  denying 
plaintiff's  motions  to  vacate  the  orders  of  dismissal 
entered  in  the  three  cases  „  The  appeals  have  been 
consolidated  here.  In  case  No»  ^7896  Charles  J.  Shemaitis, 
hereafter  referred  to  as  the  plaintiff,  brought  suit  against 
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LeRoy  F.  FroemkeD   In  case  ^7897  and  in  case  ^7898  the  plain- 
tiff brought  suit  against  the  Chicago  Title  and  Trust  Company. 

For  many  years  the  plaintiff  has  engaged  in  continuous 
litigation  and  has  had  seven  cases  in  this  court,  not  including 
the  present  three  consolidated  cases,  together  with  two  suits 
in  the  federal  Circuit  Court  of  Appeals,  all  of  them  growing 
out  of  the  same  controversy. 

These  cases  all  grew  out  of  a  suit  brought  by  Louise 
Shemaitis,  at  that  time  the  wife  of  the  plaintiff,  to 
partition  certain  premises  in  Chicago,  Illinois  owned  jointly 
with  her  husband 0   In  that  proceeding  a  decree  for  partition 
was  entered o  Froemke,  with  the  approval  of  the  court,  pur- 
chased the  premises  at  the  judicial  sale.  While  the  partition 
suit  was  pending,  Louise  Shemaitis  obtained  a  divorce  from  the 
plaintiff  in  Arkansas.   Some  five  years  after  the  decree  in 
partition  had  been  entered  the  plaintiff  filed  a  complaint 
(53  C  12992)  against  Louise  Shemaitis  and  Froemke  in  which  he 
asked,  first,  that  the  decree  of  partition  and  the  sale  of  the 
premises  to  Froemke  be  set  aside,  and,  secondly,  that  the 
Arkansas  divorce  decree  be  vacated  on  the  ground  of  fraud. 
These  same  two  contentions  had  been  raised  in  a  previous  suit 
filed  by  the  plaintiff  in  which  the  court  found  adversely  to 
him  and  from  which  finding  no  appeal  was  taken.  Froemke 
filed  a  motion  to  dismiss  the  cause  involving  the  partition 
proceeding  as  to  him.  The  court  dismissed  the  suit  as  to 
Froemke  for  want  of  equity  and  with  prejudice,  and  the  premises 
involved  were  dismissed  from  the  proceedings.  The  plaintiff's 


-3- 

motion  to  vacate  this  order  was  denied,  and  he  appealed  from  the 
decree  dismissing  the  cause  as  to  Froemke  and  the  order  denying 
his  motion  to  vacate. 

A  hearing  was  had  with  reference  to  the  divorce  decree 
and  the  court  found  that  Louise  at  the  time  the  decree  was 
obtained  was  not  a  bona  fide  resident  of  Arkansas  and  that 
the  decree  was  null  and  void0  The  attorney  for  the  plaintiff 
presented  a  decree  to  the  court  in  which  he  included,  without 
the  knowledge  of  the  court,  a  provision  that  the  plaintiff  had 
not  in  any  way  relinquished  his  dower  and  homestead  rights  or 
any  other  rights  he  had  to  the  premises  in  question,  and  that 
the  plaintiff  is  entitled  to  dower  and  homestead  rights  and  his 
other  rights  in  and  to  the  said  real  property  and  is  entitled  to 
possession  thereof.  Within  thirty  days  after  this  decree  was 
entered  Froemke  filed  a  motion  alleging  that  the  decree  had 
affected  his  rights,  and  the  -ourt  stated  that  under  the  circum- 
stances he  had  the  right  to  vacate  the  decree  on  his  own  motion 
and  that  the  conduct  of  the  attorney  for  the  plaintiff  came 
close  to  operating  a  deception  on  the  court.  The  court  thereupon 
informed  the  attorney  for  the  plaintiff  that  if  he  would  prepare 
a  decree  vacating  the  Arkansas  decree  of  divorce  without  any 
reference  to  the  Froemke  premises  in  question  he  would  sign  it. 
The  attorney  refused  to  present  such  a  decree  and  the  court 
entered  an  order  vacating  the  decree  in  toto0  Subsequently  the 
court  denied  plaintiff's  petition  to  vacate  the  court's  order 
setting  aside  the  decree,  and  the  plaintiff  took  separate 
appeals,  one  from  the  order  vacating  the  decree  and  the  order 
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denying  plaintiff's  motion  to  vacate  that  order,  and  the  other 
from  the  decree  of  the  court  striking  the  complaint  and  dis- 
missing the  cause  as  to  Froemke.  These  appeals  were  consolidated. 
The  decree  and  orders  in  both  appeals  were  affirmed  as  to  Froemke, 
in  Shemaitis  v.  Shemaltis,  et  al.T  6  111.  App.2d  32*f. 

Some  two  years  later  the  plaintiff  filed  a  petition  in 
the  trial  court  with  reference  to  the  last  referred  to  case 
(53  C  12992),  in  which  he  asked  to  have  so  much  of  the  original 
decree  of  the  court  voiding  the  Arkansas  divorce  decree  reinstated 
or  to  have  the  trial  court  enter  a  new  decree  declaring  the 
Arkansas  divorce  decree  null  and  void.  The  court  denied  the 
petition  on  the  ground  that  it  had  lost  jurisdiction.  Thereafter 
the  court  denied  plaintiff's  motion  to  vacate  the  order  and  an 
appeal  was  taken  from  both  orders  of  the  trial  court.  At  the 
time  the  appeal  was  taken  the  attorneys  for  the  plaintiff 
served  notice  on  the  attorneys  who  had  represented  Froemke  in 
the  case,   (Froemke  had  been  dismissed  from  the  case  two  years 
before  that  time.)  In  the  brief  filed  in  the  Appellate  Court 
by  the  plaintiff  he  alleged  that  Froemke  had  been  represented 
by  attorneys  from  the  Chicago  Title  and  Trust  Company,  and 
that  it  was  on  the  motion  of  this  corporation's  attorney  that 
the  decree  was  vacated  in  its  entirety,  and  that  the  court 
should  not  have  entered  such  an  order  on  the  motion  of  a 
stranger  to  a  divorce  proceeding  or  on  the  motion  of  one  not 
entitled  to  intervene a  Thereupon  Froemke  filed  a  brief  in  the 
Appellate  Court  in  which  he  set  up  that  he  was  not  interested 
in  the  branch  of  the  case  involved  in  the  appeal  but  that  he 
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filed  a  brief  because  of  the  fact  that  he  had  been  served  by 
the  plaintiff  with  a  copy  of  his  brief  and  unwarranted  charges 
were  made  therein  which  he  deemed  advisable  to  deny.   In  his 
brief  he  further  stated  that  the  attorneys  who  defended 
Froemke's  title  did  not  appear  for  Louise  Shemaitis  and  did 
not  represent  her  or  her  interests  directly  or  otherwise  in 
the  litigation,  and  that  the  motion  made  by  Froemke's  attorneys 
to  vacate  the  decree  of  the  court  was  made  necessary  by  the 
plaintiff's  improper  conduct  in  inserting  provisions  affecting 
Froemke's  title  to  the  real  estate  without  giving  notice  to 
Froemke  or  advising  the  court  of  what  was  being  done.  Louise 
Shemaitis  filed  no  brief  in  the  Appellate  Court. 

The  Appellate  Court,  in  Shemaitis  v„  Louise  Shemaitis 
and  LeRoy  Froemke ?  18  111,,  App.2d  179?  reversed  the  order  of 
the  trial  court  which  pertained  "to  the  prior  order  with 
respect  to  the  iwalid  divorce  decree  in  Arkansas"  and  remanded 
the  case  with  directions  to  allow  the  plaintiff's  prayer  that 
the  Arkansas  divorce  decree  be  held  invalid  and  in  all  other 
respects  affirmed  the  order  of  the  trial  court c 

The  plaintiff  in  the  three  suits  now  on  appeal  before  us 
seeks  damages  from  Froemke  and  the  Chicago  Title  and  Trust  Company 
on  the  ground  that  Froemke  had  through  his  attorneys  reinstated 
the  divorce  decree  fraudulently  obtained  by  the  plaintiff's  wife 
and  had  resisted  plaintiff's  efforts  to  void  the  fraudulent 
decree,  and  in  his  briefs  states  that  the  Chicago  Title  and  Trust 
Company  had  "interposed  itself  in  appellant's  marital  affairs"  in 
reinstating  the  divorce  decree  fraudulently  obtained  by  the  plain- 
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tiff 's  wife0  Motions  to  dismiss  were  made  by  Froemke  and  the 
Chicago  Title  and  Trust  Company,  respectively,  in  the  three 
suits,  and  in  the  motions  an  attached  affidavit  set  up  a 
complete  history  of  the  preceding  litigation «  The  grounds 
alleged  in  the  motions  were  that  the  matters  were  res  judicata 
and  that  the  complaint  failed  to  state  a  cause  of  action.  The 
plaintiff  filed  a  count eraffidavit  in  each  case  and,  after  a 
hearing,  the  court  sustained  the  motion  of  Froemke  and  the 
Chicago  Title  and  Trust  Company  to  strike  the  complaints  and 
dismiss  the  suits.  The  plaintiff  subsequently  filed  motions  to 
vacate  the  orders  of  the  trial  courts  In  each  of  the  suits,  which 
motions  were  denied,  and  from  both  of  those  orders  in  each  suit 
these  appeals  are  taken. 

The  course  of  the  litigate    ndicates  that  the  plaintiff 
had  in  his  first  suit  made  an  attack  on  the  title  of  Froemke  to 
the  premises,  which  title  wa?  insured  by  the  Chicago  Title  and 
Trust  Company,  Thic  attack  on  like  a  thread 

of  scarlet  through  all  the  subsequent  litigation.      Chicago 
Title  and  Trust  Company  had  a  ri  -t.le5  and  ** 

is  apparent  from  the  record  that  it      10  further  and  took  no 
action  which  was  not  necessary  and  proper    the  defense  thereof. 
The  fact  that  its  attorneys  represented  Froemke  and  filed  a  brief 
in  the  appeal  in  Shemaitis.  v_o  Shemaitis  and  Froemke.  decided  in 
18  111.  ApPo2d  179 ?  was  justifiable  considering  the  deceptive 
proceedings  pursued  by  the  plaint!      his  counsel  in  entering 
a  decree  which  set  aside  the  Arkansas  divorce,  and  in  which, 
without  any  right  under  the  law,  they  Included  provisions  affecting 
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and  invalidating  the  title  of  Froemke  to  the  premises  purchased 
at  the  partition  sale.  The  fact  that  the  court  vacated  the 
entire  decree  cannot  be  attributed  to  any  action  on  the  part 
of  Froemke  or  the  Chicago  Title  and  Trust  Company  or  their 
respective  attorneys.  The  fault  lay  solely  upon  the  plaintiff 
and  his  attorney.  The  court  gave  plaintiff  an  opportunity  to 
prepare  a  proper  decree  and  he  refused  to  do  so.   Instead  he 
took  an  appeal  to  the  Appellate  Court,  which  appeal  was  decided 
against  him  In  6  Ill0App,2d  32^°  Under  those  circumstances, 
the  fact  that  plaintiff  had  served  a  copy  of  his  brief  on 
Froemke' s  attorneys  two  years  after  Froemke  had  been  dismissed 
from  the  suit  would  be  sufficient  to  induce  any  careful  attorney 
to  make  an  appearance  In  the  case,  especially  when  an  attack  was 
made  affecting  his  clients.  Accordingly  Froemke,  through  the 
Chicago  Title  and  Trust  Company  attorneys  representing  him, 
filed  a  brief  in  which  he  disclaimed  any  interest  whatsoever 
in  the  question  of  the  validity  of  the  Arkansas  divorce. 
Plaintiff  was  in  no  way  prejudiced  or  harmed  by  Froemke1 s 
appearance  and  disclaimer. 

In  Shemaitis  v.  Gallagher,  lh   Ill.App.2d  260,  the  court 

sayss 

"In  Kaufman  v.  Goldman ,  8  Ill«Appo2d  U09,  we  said 
'there  should  be  an  end  to  repetitious  litigation,1 
citing  Stoll  Vo  Gottlieb,  305  U.S.  165,  where  it  was 
saids 

"•It  is  just  as  Important  that  there  should  be  a 
place  to  end  as  that  there  should  be  a  place  to 
begin  litigation. ■■ 

That  statement  we  reiterate. 

None  of  the  complaints  in  the  three  cases,  if  we  omit  from 

our  consideration,  as  we  must,  the  conclusions  therein  stated, 

can  in  any  sense  be  said  to  state  a  cause  of  action  against 

either  Froemke  or  Chicago  Title  and  Trust  Company.  The  courts' 
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orders  dismissing  the  complaints  for  failure  to  state  a 
cause  of  action  were  proper,  as  were  the  courts'  orders 
denying  the  plaintiff's  motions  to  vacate  the  said 
orders.  The  orders  of  the  Circuit  and  Superior  Courts 
are  affirmed. 

Affirmed. 

Schwartz,  P.J.,  and  Bempsey,  J.,  concur0 
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